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APPELLATE] HIGH COURT, 


The 21st July 1862. 

Present: 

The IJon'ble Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the Hon’ble II. V. Bayley and F. B. 
Kemp, Judges. 

Commission for local Xnvestig'ation— 
Procedure on default—Appeal. 

Case No. 1 of 1862. 

Regular Appeal from a decision of Mr. 0. W. 
Malet, Judge of Beerhhoom, dated the Srd Oc¬ 
tober 1861. 

Eshanchunder Chuokerbutty and another (Plaint¬ 
iffs) Appellants, 

versus 

Soorjo Loll Gosaain (Defendant) Respondent. 

Baboo Onoocool Chunder Mookerjee for Appel¬ 
lants. 

Baboo Shumboonauih Pundit for Respondent. 

Whore a plaintiff fails to appear before a Commis¬ 
sioner apprunteii under'Section 180 Act VIII of 185.9, 
and the defendant appears, tlie plaintiff is liable, as un¬ 
der Section 114, to have his suit dismissed with, costs. 

An appeal docs not lie from such judgment by de¬ 
fault- IPhe proper course is to apply for an order to set 
aside the judgment, and, if that application be refused 
by the Judge, to appeal agaiost bis order of refusal. 

This suit was brought to reverse a thakbust or 
survey proceeding, and to recover possession of 
certain lands alleged to be part of the plaintiff’s 
putnee talook. The plaintiffs alleged that the 
defendant had caused the land claimed to be mea¬ 
sured with a mehal released in Resumption Case 
No. 1370. ■ 

The defendant pleaded, amongst other things, 
ihat the plaintiffs, by shifting the boiudaries, had 
.rrongfally claimed the lands, and that 'the lands 
in dispute, with the exception of 19 beegahs be¬ 
longing to other persons, were rent-free. 


On the 4th day of August 1861, an order was 
issued to an Amcen for the purpose of making a 
local investigation under Section 180 of Act VIll 
of 18.59. On the 8th of August 1861, the Atneen 
reported that the plaintiffs hud not appeared 
either in person or by attorney; and, on the 10th 
of the Slime month, the Judge directed that the 
pleader of the plaintiffs should communicate to 
his clients tliat they must appear before the 
Amcen in person or by attorney; and the Amcen 
was diiajcted that, if the pl.aintiffs should still 
make default, he might carry on the enquiry es¬ 
parto. The plaintiffs aflorwunls apjilied to the’ 
Ameen for sevmi days’ time to appear before the 
Ameen, whicli was grunted ; but the plaintiils 
failed to appear before the Amcen at the time ap¬ 
pointed by the eniargenu'iit. The defendant did 
appear, whereupon the Ameen, on the 26<h day 
of August, Veportdl that, although he had given 
them seven alays’ time, the jilaiutiffs had not ap¬ 
peared cither in person or by attorney, and that 
he was unable to carry on the enquiry ex-parte, 
inasmuch as it involved a measurement of the 
lands in dispute, and that, without somebody on 
the part of the plaintiffs to point them out, he 
was unable to carry out the oriler of the Court. 
On the 27th August the Court ordered the Ameen 
to return from the Mofussil. On the 3rd Octo¬ 
ber 1861 the parties appeared before tbe Court, 
and the judgment stated that the only excuse 
offered by the plaintiffs for this default was that, 
when they first went, the Ameen was not present, 
being absent from sickness; then that the Ameen 
was employed on other duty; then that there 
was delay in attesting the mookhteamamab. But 
no evidence was given in support of these ex¬ 
cuses, and the Judge, under Sections 180 and 114 
of the Act, directed the case to be dismissed with 

CO.HtS. 

The return of the Ameen by Section 180 wag 
rimu facie evidence, and, the plmiitiffs not 
aving offered evidence to disprove it, it must be 
tdken as true. The plaintiffs have appealed firop < 
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the decision of the Judge upon the ground that 
Section 114 is not applicme to the case, as the 
plaintiffs were preset in the Judge’s Court by 
means of their vakeel; and, secondly, that as the 
plaintiffs were not summoned, either to give their 
own depositions or to produce their witnesses, 
Section 180 was not applicable to the case. These 
are the points for determination, and the decision 
depends upon the proper construction to be put 
upon Sections 180 and 114 read together. Sec¬ 
tion 180 enacts that—“ In any suit in which the 
Court may deem a local investigation to be re¬ 
quisite or proper for the purpose of elucidating 
tne matters in dispute, the Court may issue a 
commission to an officer of the Court appointed 
to execute such commission, or, if there he no 
such officer, to any suitable person, directing him 
to make such investigation and to report thereon 
to the Court, In all such cases, unless otherwise 
directed by the order of appointment, the Com¬ 
missioner shall have power to examine any wit¬ 
nesses who may be produced to him by the parlies 
or any of them, the parties themselves, and any 
other persons whom he may think proper to call 
upon to give evidence in the matter refeived to 
him; and also to call for and examine documents 
and other papers relevant to the subject of 
enquiry; and persons not attending on the 
requisition of the Commissioner or refusing to 
give their testimony, &c., shall be subject to the 
like disadvantages, penalties, and punislunents, 
by order of the Court on report of the Coramis- 
sioner, as they would incur for the same offences 
in suits tried before the Court.” The second 
ground of appeal is founded on the assumption 
that the woras of Section 180—“and persons not 
.attending upon the requisition of the Commission¬ 
er”—apply only to persons called upon to give 
evidence, or to parties required to give their own 
evidence or to produce their witnesses. But 
there is nothing in the context to require such 
a limited construction to be put upon those words. 
The words are general, and roasom and con¬ 
venience require that parties makisg Uefiiult be¬ 
fore a Commissioner, whether required to give 
evidence or not, should be subject to the same 
disadvantages for non-appearance as they would 
be for default of appearance before a Judge. In 
many ca.ses it will be impossible, as it was in the 
present case, for a Cmnraissionor to proceed with 
a local investigation without the attendance of the 
plaintiffs, either by himself or his agent. There is 
nothing in the Act to show that We Commissioner 
may proceed with the enquiry ex-parte on the de¬ 
fault of the attendance of a plaintiff; and even if a 
party were to give evidence before a Commis¬ 
sioner, it is very doubtful whether he could be* 
dealt with under Section 168 or Section 169. In 
case of his neglectipg to attend, or refusing to give 
evidence if present, the remedy in such a case 
would be to apply for judgment agmnst him under 
»Section 170; but this remedy is not given by 
j Section 170 alone, but by virtue of that Section 
! incorporated' with Section 180, which subjects 
; him to the same disadvantages as if he failed to 
I appear or refused to give evidence before the 
Icigurt. In the present case, if the plmntifi had 


been required to attend and give evidenc^^ 
would have been liable, in case of non-atten/' ’jj 
or refusal to give evidence, to the disadvai 
pointed out in Section 170. If the defendan W 
failed to appear before the Commissioner, and t| 

f ilaintiff had appeared, the Coramisaioner migt 
lave proceeded ex-parte under Section 180 incoi 
porated with Section 114. But where a plaint’ 
fails to appear before a Commissioner, and tii 
defendant, as in the present case, appears, t’' 
disadvantage to which the plaintiff is subject 
that pointed out by Section 114. If thatwer 
not so, a suit might never be determined if 
local investigation were requisite, and the presem 
of the plaintiffs was necessary, to enable the Cc u 
inissioner to proceed. For what could be done 
The defendant would not be forced to make on 
bis case; and in the absence of the plain iff whi 
is the actor in the suit, the Commissioner coul 
not proceed. The case might go back to th 
Judge, but without a report upon the meri^^s 
and both he and the parties would be in the sat-j 
position as they were when the local investigatioi 
was lirst ordered. If another local investigatio' 
should be ordered, the plaintiffs might again mak 
default, and there would be no end of the mattei 
Wc are therefore of opinion that, reading Sec 
tions 180 and 114 together, the plaintiff was liabl 
to the like disadvantage as that pointed out b; 
Section 114, viz. to have his suit dismissei 
with costs. 

It is somewhat doubtful whether an appeal lie 
in such a case as the present. Section 119 enact 
that no appeal shall lie from a judgment passes 
ex-parte against a defendant who has not appear 
ed, or .♦rom a judgment against a plaintiff by de 
fault for non-appearance; and that, in all cases o 
judgment against a plaintiff by default, he ma 
apply, within thirty days from the date of th 
judgment, for an order to set it aside; and, i 
all appealable cases in which the Court shal 
reject the application, an appeal shall lie from th 
order of rejection. There may be some doub 
whether this Section applies to judgments b 
default for non-appearance before a Commission 
er, or only to cases of judgment ex-parte or b 
default for non-appearance before the Court. I 
the case of non-appearance before the Commia 
sioner, it seems scarcely necessary to require a 
application to be made to the Judge to set aside 
judgment passed by the Judge on account ( 
non-attendance before the Commissioner, whe 
the party has actually, as in the present caw 
appeared before the Jud^e, and urged his excus 
for non-attendance before the Coramissione 
But although we think that there is no sufficier 
ground for appeal in this case, even if an appei 
lies, and might determine the case upon thi 
point alone, we are of opinion that it is better 1 
determine the question whether an appeal doi 
or does not lie in such a case, rather than leai 
the question in doubt for future cases. Not 
considering that the words of the 119th Sectic 
are general, and that an appeal will lie from t 
order rejecting an application to set aside 
judgment by default, we think it safer to adhei 
to wie worM of the Section, and to hold that i 
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-oiDpeRl does not lie from a judspoaent by defeult 
non>appearance before a Commissioner, and 
I Hat the proper course is to follow the procedure 
minted out in that Section, ins. to apjuy for an 
order to set aside the judgment, and, if that 
application be refased by the Judge, to appeal 
against the order of refusal. We think that the 
like disadvantages,” referred to in Section 180, 
5n the case of the non-appearance of a party, axe, 
the case of a defendant, to have the local in¬ 
vestigation proceeded with ex-parte, and in the 
,)f»«Bse of a plaintifl, to have his suit dismissed with 
hosts. But we are also of opinion that if, in the 
ncase of a petitioner, the Judge orders his suit to 
, he dismissed, an application, under Section LID of 
' the Act, may be made to set aside the order, and 
L that, in the event of the Judge's refusing to set 
mside the order, an appeal lies against the order 
iof rejection. The plaintiff is now too late to ap- 
/p y to the Judge for an order to set aside the 
•i-i.dgment by default, thirty days and more having 
-xpired since the date of the judgment. We 
should regret this very much if we thought that 
.there would have been any reasonable grounds 
(for the application, if it had been made in time. 
But this is not the case, as the plaintiff has already 
had an opportunity of nixing before the Judge his 
grounds of excuse for not attending before the 
vCommissioner. It was no part of the Judge’s order 
' that the plaintiff should be informed that the Com¬ 
missioner would proceed ex-parte in the event of 
his non-attendance. The direction seems to have 
been merely to the Commissioner that he might 
proceed ex-parte if the plaintids should continue 
to make default. In this respect we think the 
Judge WOT wrong, the defaulting party being a 
plaintiff and not a defendant. But it does not 
appear that the plaintiff was ever informed of this 
direction to the Commissioner; he clearly was not 
misled by it, and most certainly he never urged 
this to the Judge as an excuse lor his non-attend¬ 
ance, or to show that he was misled as to the 
consequences which would result from his non- 
appearance before the Commissioner. 

The appeal must be dismissed with costs and 
interest at 12 per cent, on the amount of such 
costs from this date until the realization thereof 


The 18th July 1862. 

Present: 

The Hon'ble H. T. Raikes, W. S. Seton-Karr, and 
L. S. Jackson, Judges. 

Joint Btndoo Fctmlly—Vae of one 
^ brother’s name. 

Case No. 15 of 1859. 

Regular A^eal from, a decision of Baboo Pun- 
chanun Banerjee, Principal Sudder Ameen of 
1 .^ Bajshahyey d^ded the 18fft July 1869. 

||;.Kisben Eomul Sii^h and others (Defendants) 
Appellants, 

versus 

JanokOT Dossee and others (Plaintiffi) Re- 
I spondents. 


Baboos Bungsheebuddun Mitter and Shumboo- 
nauth Pundit for Appellant. 

I Moonshee Ameer Ally and Baboon Kishen Kiskore 
: Ghose and Bhoabun Mohun Roy for Be- 

I spondent. 

Suit laid at Co.’s Rupees 36,61 l-Sm-llg-.-Sc. 

In a joint Hindoo family, the mere use of one brothers’ 
name in documents relating to property affords'no pre¬ 
sumption of his being sole proprietor; particularly where 
he i.s the eldest brother or the managing member of the 
I family. 

The defendant Kisto Komul Singh, appellant 
in this case, was the second of three brothers 
forming an undivided Hindoo family possessed 
of considerable wealth as traders and zemindars. 

The plaintiffs were widows: Janokee of the 
eldest Eamcomul, End Bissessurie of the youngest 
brother Gobind Chundcr. Of these two brothers, 
the elder died in the Bengalee year 1239, the 
younger in 1250. 

The widows brought this action to recover the 
shares of their deceased husband.? in the family 
property, from which they alleged they had been 
dispossessed by Kisto Komul, the defendant. 

The defendant pleaded several pleas, but prin- 
! cipally that of separate acquirement from his 
! private resources; and as to a part of the estates, 

; Kisto Komul’s wife, Bhoobun Moyee, appealed 
and answered that they wore her sole property 
purchased from her Stridhun. 

The Principal Sudder Ameen, in a very elabo¬ 
rate and well considered judgment, declared 
these various pleas unfounded, and except as to 
certain gold and silver ornaments and a cash 
balance, in respeRt of which the plaintiff had not 
given sufficient evidence, decreed to them each 
one-third share in the landed property, trading 
concerns all but one, and premises in dispute. 

I The defendant comes up in appeal on the 
merits of the case, urging that in a long course 
of transactions from the year 1241 down to 1260, 
all purchase? dealings, receipts for rent, and 
other papers are in his name alone, without allu¬ 
sion to his brothers or their widows. 

Being desired by the Court to point out the 
separate resources from whence this extensive 
property was acquired by the appellant, his 
pleader mentions the gills received by him in the 
ceremony of “Annaprasun” and at his marriage, 
which he states were carried to a separate account, 
and were the foundations of his fortime; and he 
points to the appellant’s series of khatas, opening 
with a sum of lis. 200 in hand. 

We have to observe, however, that it has been 
settled by repeated decisions that, in a Hindoo 
family wWe commonsality is admitted, the mere 
use of one brother’s name in documents relating 
to property afibrds no presumption whatever of 
such brother being sole proprietor, more especi¬ 
ally where, as in the present case, that brother 
has been, daring the whole period embraced in 
the transaction, both presumably as the eldest 
surviving brother, and as distinctly shewn bj the 
evidence, the managing member of the femuy. 

And as to the account, pot only is there 
no authentic record of the ffrst receipt and 



4 


SPECIAt HUMBKB Or 


separate allocation of the sums referred to as 
defendant's private means, but the allegation is 
absurd upon the face of it. 

The defendant, when he is supposed to have 
received these gifts, was not the eldest, but the 
second son. The actual eldest, liamcomul, os 
observed, by the Prinoipal Sudder Ameen, would, 
no doubt, have received much larger sums on the 
two occasions of “Annaprasun” and of “Shadi j” 
the third brother would also have received his 
gifts ; and yet we are to suppose that the sums 
conferred on the second brother alone were set 
aside and reserved fur his benefit. 

On this, then, and on the other points connect¬ 
ed with the evidence and set forth in the judg¬ 
ment of the lower Court, no reason whatever has 
been shewn for differing from the conclusion 
arrived at there; and we accordingly dismiss this 
appeal with costs. 


The 19th July 1862. 

Present: 

The Ilon’ble H. T. Kaikes, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

Adoption—Besoent. 

Case No. 31 of 1859. 

Regular Appeal from a decision of Mr, H. Ather¬ 
ton, Judge of Sarun, dated the 7th July 1859. 

Sreegobind Smgh (Plaintiff) Appellant, 
versus 

Odit Narain Singh (Defendant) Respondent. 

Baboo Kissen Succa Mookerjee for Appellant. 

Baboo Dwarkanauih Mitter foil liespondent. 

Suit laid at Co.’s Kupees 5,617-2a.-U/>. 

A distinct suit for tlio recoguiliou of an adoption 
haviuji totally failed, the ))laitttiif is not entitled to fal' 
back on hw nght by descent. 

The plaintiff sues to establish his ri^t to one- 
half of the ancestral properly of hia latuily and 
to one-half of a share in two villages, named 
Bugbah and Rajpore, purchased with the profits 
of the ancestral estate. 

This case rests on an adoption by his uncle. 
Hunoman tiingh and Kamola Kant Singh were 
two brothers. The latter liad four sons, of whom 
the plaintiff was one. The former brother being 
childless, adopted his nephew, the plaintiff, who, 
it is stated, has been in possession of his share, in 
right of the adoption, since his majority, to which 
bo attained in 1240; and his prayer is that his 
right in half the family property be finally declar¬ 
ed, and that certain monies not accounted for 
by the father of Odit Narain, who managed the 
property, be restored to him. 

The Judge has discredited the story of the 
adoption altogether, and has dismissed the suit, 
for what appear to us very valid and conclusive 
reasons. 

The alleged adoption by Hunoman iSngb, 
together with t]|>e subsequent guarefianship of tlie 
plaintiff by the widow of liunoman, the ceremony 
oi his ehoorahim or tonsure, usual with Hindoo 
boys, and his marriage, as well as his receipt of 


profits of the estate, rest wholly on the evidence * 
of sundry witnesses to these facts, being a brahmin, 
a sweetmeat seller, a barber, and an oilman. , 
No deed of adoption is produced; there is noS 
positive mention ol the fact of adoption, and no 
assertion of the same in any document put forth* 
in any Court or before any official for the space 
of nearly forty years. None of the respectable, 
members of the family said by the above ivitnessef 
to have been present at the gathering of thib 
family, are called to depose to these facts, of 
which, if true, they could not possibly be igno-. 
rant; and even the son of the deceased fiimily 
priest, who appeared at the ceremonies, is not 
summoned. 

In fact, the whole, ease rests on the oral evidence 
discredited by the Judge, improbable on its face, 
and wholly inadequate, under the circumstan les, 
to prove such a claim. 

We, therefore, have no hesitation in dismissing 
the claim to one-half of the ancestral estate; and 
this being discredited, the claim to one-half in the 
two villages s.aid to have been purchased with the 
profits of the ancestral proijerty, goes with it. 

It was urged that, if the share under the 
alleged adoption be disallowed, the plaintifl is 
entitled to a declaration of his rights, under the 
usual law of inheritance, to one-third of the 
family estate; but we arc of opinion that a dis¬ 
tinct suit for the recognition of an adoption hav¬ 
ing totally failed, the plaintiff can have no right 
to shift his ground and to fall back on his right 
by descent. We cannot entertain this claim. 

The appeal is dismissed with costs. 

The 22nd July 1862. 

Present: 

The llon’bic H. T. Raikes, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

PossoBBlon—Aitaobment—Bosuxup- 
tloa. 

Case No. 378 of 1859. 

Regular Appeals from a decision of Mr. F. A. 
Glover, Officiating Judge of Rungpore, dated 
the 16tk April 1859. 

Ranee Surnomoyee (Plaintiff) Appellant, 
versus 

The Collector of Rungpore and others (Defenc", 
ants) Respondents. 

Moonshee Ameer Ally, and Baboos Shumboonati 
Pundit and Askootosh Dhttr for Appellant. 

' Baboo Jugdanund Mookerjee for Respondents. 
Case No, 408 of 1859. 

The Collector of Rungpore (Defendant) Appel¬ 
lant, 

versus ^ 

Ranee Surnomoyee (Plaintiff) Respondent. , 
Baboo Jugdanund Mookerjee for Appellant. 

Moonshee Ameer Ally, and Baboos Shumboonath 
Pundit, Askootosh Dhur, and Sreenath Doss _ 
for Respondeat. ] 
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Suit laid at Co.’a Rupees 3,49,683-13*4. 

The Government having seized certain chur lands 
tiM dispossessed the proprietor in possession, and having 
entirely failed to establish any claim for assessment or 
resumption during the period of attachment following 
the dispossession of the proprietor,—Held that the 
Government must be regarded as a wrong doer for the 
v .«ole period, and must account to the proprietor for all 
tl e collections made by its officers up to time of restitu¬ 
tion. 

The plaintiff in this suit is the proprietor of 
^..harbund, and claims from the Government the 
restitution of 9,000 beegahs of chur lands, posses¬ 
sion of which was taken by the Government in 
1851. Plaintiff also claims a refund of all 
collections made by the Government on account 
of these lands, during a period extending from 
1819 up to the present time of action, with 
the exception of a few months, during which 
‘ Government allowed the plaintiff to hold posses¬ 
sion previous to her final dispossession in 1851. 

The circumataiiees which gave ri.se to the pre¬ 
sent action date so far buck as the year 1817. 
They are detailed at length in the pleadings; are 
not disputed; and the following is an abstract of 
the case for so far as is necessary to the under¬ 
standing of it as laid before us. 

'J'he plaintiff’s estate of Babarbund lies on the 
•west bank of the great Brahmapootra river, and 
the then proprietor of Babarbund being in pos¬ 
session of some chur lands in that river, a dispute 
...•ose between the plaintiff’s prc(ieces.sor and the 
proprietor of the Kuroburea estate on the oppo- 
'site side of the Brahmapootra, regarding the 
right to some of these lands, which led to a suit 
in Gourt terminating in a decree in favor of the 
Babarbund zemindar on the 17th February 1816. 
An ap|)cal was then preferred to the Judge, who, 
in upholding the judgment of the first Court, re¬ 
corded an opinion that, as the greater part of the 
lands comprised in these churs appeared to have 
been formed since the Decennial Settlement, they 
could not have been brought under assessment 
at that time, and directed a copy of his decision 
to be forwarded to the Revenue authorities 
for their information and for such further jiro- 
ceedings as the Revenue authorities might 
think right to take. Upon this information the 
Collector, under orders of tbc Board, at once 
acted by calling upon the proprietor of Bahar- 
bund in the person of his manager (the estate 
i .elf being under the Court of Wards), to settle 
'■>r the chur lands in his possession, and, on his 
j tiling to appear and moke any offer, the Collec¬ 
tor dispossessed the manager and took possession 
of the entire tract of chuu there existing, on the 
part of Government. This took place in the year 
1818. In the following year Regulation II of 
1819 was passed, which prescribed a general law 
of piwedure to be followed in all cases of resump¬ 
tion; and in 1824 a suit was filed on the part of 
Government, ruder tlie provisions of that law, 
for the resumption of these lands as agiunst the 
proprietor of the Bahorbund estate. The Go¬ 
vernment officers, however, continued to hohi 
possession of the lands and collected the rents as 

eretofore. Thus matters remained until the 


i )romulgation of Act IX of 1847, when the Col¬ 
ector of Rungpore, in conformity with a general 
order issued by the Board of Revenue for the 
abatement of all suits for the resumption of allu¬ 
vial lands then pending, struck off the suit relative 
to the lands in question, and restored them to the 
possession of the zemindar. The proprietor, hav¬ 
ing thus recovered possession without the’Govern¬ 
ment having established any title to resume or 
assess these lands, deemed himself entitled to the 
wasilat enjoyed by the Government during the 
period of his dispossession, and sent in a demand 
for the amount with interest. Thw demand 
the Government resisted, and, on the, assump¬ 
tion that the alluvial lands had been declared, 
in the Zillah Judge’s decree, to constitute an 
island in the river Brahmapootra, and that 
the proceedings commenced under Regulation II 
of 1819 contemplated the establishment of Go¬ 
vernment’s sole and independent right to the 
lands in question, and not merely a right to 
assess them as an accretion to some part of plaint¬ 
iff’s estate, the Board of Revenue instructed 
the Collector that their Circular Order, under 
Act IX of 1847, was not intundod to apply to 
such cases on the resum})tion file, and directed 
him to dispossess the proprietor and to take pos¬ 
session of the lands again on the part of Govern¬ 
ment. This was accordingly done in the year 
1851; and the present suit is to establish plaint- 
iflTs right to hold possession of these lands, a 
portion of which, it is averred, were in existence 
at tlie time of the Decennial Settlement, and were 
settled with the plaintiff’ as belonging to the Ba- 
harbund estate; while the remainder, having 
subsequently accreted either in the place of lands 
previously carriefif away or as additions to the 
original lands, constitute, it is argued, in cither 
case, part of plaLntifi'’s Decennial estate, from 
which the Government, in vindication of any 
assumed alluvial rights, has no right to dispossess 
her. 

The Collecter’s defence first pleads limitation 
as a bar to the suit, and then iisserts generally 
the legality of the acts done by the Oovernment 
officers in dispossessing the plaintiff, and finally 
admits her right to have so much of the land as 
is recorded, in the quinquennial papers of 121)3 
Fusli, as pertaining to the Babarbund estate at 
the time of the Decennial Settlement, and com¬ 
puted in those papers at 830 beegahs; requesting 
that a decree may be passed fi)r that quauoty, and 
that Government may be allowed proportionate 
costs in the suit on the rest of the land sued for. 

Several issues were proposed for trial by the 
Judge, but it is only necessary to notice such as 
boar upon the real point to be decided in this 
case-r-namely, whether the Government officers 
were justified in dispossessing plaintiff’of the chur 
lands, either in the first instance in 1817, or 
in the second time in 1851. 

The plaintiff assumes that the rights exercised 
by Government could not be justified, as the char 
lands were merely acerctions upon her perma¬ 
nently assessed lands, and that whatever right 
the Government might have, quoad the ass^s-^ 
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ment of sacb lands, her title to retain possession 
could not be adected until she had rejected the 
Government offer of settlehient. 

The issue which determined below the precise 
nature of plaintiff's lien on the lands is set forth 
in the lower Court’s judjijment as follows:— 
Is the disputed land the 8liikustee Pywustec of 
lands belonging to the plaintifi's zemindaree, per- 
gunnah Baharbund; and was it formed before or 
after the period of the Decennial Settlement? 
The issue so proposed is thus determined by the 
Judge in the plaintiff’s favor. He says ;—“ J 
consider it satisfactorily proved, both by oral and 
documentary evidence, that there always remained 
a portion of some of the villages, and that churs 
gradually formed on the site of the land which 
had been carried away by the river. The quin¬ 
quennial papers of 1-202 B. S., the reports of the 
different officers employed in the case, and the 
decision of the Civil Court, appear to me to es¬ 
tablish so much of the plaintifi’s case;—i. e. that 
the villages mentioned in the plaint were not en¬ 
tirely carried away, but tliat there remained a 
portion, to which, in after years, a large quantity 
of land accreted. There is no evidence to show 
how much of the claim accreted at the time the 
Permanent Settlement was made; but it is clear 
that the land now in dispute joins on to the land 
mentioned in the Government records as being 
art of that settled with the zemindar of Bahar- 
und. Government, in its reply to the plaint, 
admits the plaintifi’s claim so far, and agrees to a 
judgment for an amount of Land equal to the 
proved area of the washed-away villages. Ac¬ 
cording to the provisions of Kcgulation XI of 
1825, Section 4, Clause 1, the chur in dispute 
must be considered an increment to the village or 
villages permanently settled with the zemindar of 
Baharbund, and be decreed to him, so far as fore¬ 
going rights go, accordingly. 

The, judge, having thus determined upon the 
evidence before him that a portion at least of the 
lands in dispute constituted the .lailds of vil¬ 
lages for which a I’erinaueiit Settlement had 
been concluded with the zemindar, proceeded to 
enc^uire into the legality of the acts by which the 
plaintiff had been dispLaced from possession in 
1818; and, finding that the zemindar’s manager 
had been dispossessed without having any opportu¬ 
nity oft’ered him of proving the proprietor’s rights 
or title to the churs, held the dispossession to have 
been effected without the authority of law, and 
that the plaintiff was entitled to wasilat for such 
land as was in existence at the time of ouster; 
but he gives no wasilat for the period of plaintiff'’s 
second dispossession, which the J udge consideretl 
legally consistent with the provisions of Act IX 
oAs-i?. The result of the judgment, therefore, 
is, that plaintiff recovers possession of only 830 
beegahs and some odd cottahs as his usulee land, 
and wasilat on the chur lands (about 8,000 
beegahs) in existence, as attached thereto in 1818, 
from the period he was dispossessed up to 1848, 
with costs in proportion to his decree. 

From this decision both the Government and 
plaintifi' have appealed; the Government on 


: the ground that the suit should have been dismissed 
upon limitation, and that plaintifi can, under no 
circumstances, recover wasilat; while the plaiirt- • 
iff still urges her right to the possession of oil 
the lands now in existence us increments to her 
'estate, and that the Government is, moreover, 
bound to account to her for the entire collections 
during the whole period of its wrongful possession, 
of the lands in dispute. 

We are clearly of opinion that the Government 
I can have no assistance from the law of limitation. 
It is true that the wrongful act complained 
of by the plaintilf dates as far back as the 
year 1818, and that the present suit was only 
commenced on the 11th January 1854. But 
it is admitted by the Government officers that 
a suit was instituted by the Collector for the 
resumption and assessment of these lands under 
Jlegulation 11 of 1819 in the year 1824, which 
only abated under orders ofibe Collector in 1848; 
and we are of opinion that, so long as the suit 
was pending as a Resumption Cose, plaintilf 
was not at liberty to seek redress in the 
ordinary Courts’ law. Hence it follows that 
no limitation can be said to run against 
her during all these years; and when the oppor¬ 
tunity again arose by tlic abatement of the suit. 
the necessity of a suit was obviated by Govern¬ 
ment restoring the property and the authorities 
entertaining iber application for a refund of the 
wasilat. The same cause of action only again 
accrued when plaintifi was a second time ousted 
from the lands, and her application for refund 
of the collections finally refused. The plaintiff’s 
action, therefore, is quite within time. 

Upon the general merits of the case, we think 
there can be no doubt that the plaintifi' is justly 
entitled to recover possession of the entire lamLs 
in dispute. 

1'he admission in the defence leads to the con- 
clnsion that, when the plaintiff was ousted in 1818, 
the proprietor of Baharbund was in posses¬ 
sion of a certain quantity of permanently settled 
land belonging to villages for which engagements 
bad been entered at the time of the Decennial 
Settlement. To the possession of such lands the 
proprietor’s title was undoubted; and by the 
custom of the country, since confirmed and de¬ 
clared by positive enactment, the proprietary 
right extended to all alluvial accretions which 
might subsequently form thereon, -while the fact 
that Government has all along proposed to pay to 
the proprietor malikhana allowance upon all col¬ 
lections, is in itself a strong admission of plaiutifTs 
proprietary right in the lands that have so accret¬ 
ed to the parent estate, and tends to support the 
plaintiffs assertion that the churs are increments 
to the Baharbund estate. It can be no excuse 
for the acts of the Government officers that the 
lands, or some portion of them, was liable to as¬ 
sessment as fresh increment fo^the plaintiff’s 
estate. '* 

The existence of such a claim on the part of 
Government will not justify acts of spoliation 
and ouster, and the liability of these lands, as now 
formations for the payment of Government 
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nue, can be no defence for their engagement and 
appropriation without authority of law. 

• The plaintiff is, therefore, entitled to recover 
oasession of all the chur lands now sued for, 
oth muhe and those of recent formation, whether 
more or less than the quantity existing in 1818, 
as the whole must be considered a gradual ac¬ 
cretion to the Baharbund estate. Government, 
moreover, having seized the lands and dispossess¬ 
ed the proprietor in possession, and having failed to 
establish any claim for resumption or assessment 
during the long period of attachment following the 
dispossession of the proprietor, must be regarded 
as a wrong-doer during the whole period, and 
must account to the plaintiff for all the collec¬ 
tions made by its officers since 1817 up to the time 
of restitution, with interest upon the collections 
from September 1848, the date when plaintiff first 
demanded them ; and, with the exception of such 
time as plaintiff was in possession, any further 
collections made subsequent to 1848 must be 
restored to the plain tiff 

Plaintiff also receives the costs in the Court 
below, and tor these appeals, in proportion to the 
amount now decreed to her. 


The 23rd July 1862. 

Present: 

The Hon’ble H. T. llaikes, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

Onus probandl (Suit for possession 
of land attached under Section 3 
Act XV of X84i0.) 

Case No. 32 of 1859. 

Regular Appeal from a decision of Mr. J. 
TVe.v/i)n, Principal Sudder Ameen of Tirhoot, 
dated the 20lh July 1859. 

Maharajah Moheshur Singh (Defendant) 
Appellant^ 

versus 

Baboo Ramaput Singh (Plaintiff) and others 
(Defendants) Respondents. 

Baboo Unnoda Persad Banerjee and Moonshee 
. Ameer Ally for Appellant. 

. Moulvie Aftabooddeen Mahomed for Respondents. 

Suit laid at Co.’s Rupees 4,772. 

In a suit for possession of land attached by the Ma- 
I gistrato under Section Act IV of 1840, the onus 
r. \prubandi is on the plaintiff, 

^ This was a suit to obtain possession of land 
- held under attachment by the Magistrate after 
^ enquiry according to Section 3 Act IV of 1840. 

The suit originally comprised a claim for 575 
; beegahs; but in regard to 3.37 beegahs of this whole 
*area, the Principal Sudder Ameen and the late 
s\ Sudder Court* m appeal, both held that the plaint- 
''iff’s suit was barred by Act XIII of 1848, in 
consequence of his having allowed more than 


• S. D. A., 1857, p. 1935. 


three years to elapse before suing, after an ad¬ 
verse award by the Survey Authorities. 

But the Sudder Court ordered a trial on the 
merits as to tlie remaining 238 beegahs, which, 
.it found, were not affected by the award. The 
Principal Sudder Ameen ha.s now given the plaint¬ 
iff a decree for these 238 beegahs; and the defend¬ 
ant appeals, on the ground that the burden of 
roof was not fully and fairly laid, as it ought to 
ave been, on the plaintiff; that evidence was 
improperly admitted; and that the decision of 
the lower Court is against the weight of the evi¬ 
dence legally before it in this case. 

Wo find all these objections to the Principal 
Sudder Ameen’s decision to be sufficiently estab¬ 
lished. 

The lower Court observes that, as the lands are 
under attachment, the defendant, equally with 
the plaintiff, is hound to prove his title; but we 
are not ahown upon what authority this doc¬ 
trine rests. 

The Principal Sudder Ameen appears to have 
considered the enquiry in this suit analogous to 
an enquiry under Section 2 Act IV of 1840, 
where all parties concerned in a dispute as to 
lands are required to appear and .show their claims 
to actual possession. This analogy, however, does 
not hold; and wc consider that the fact of lands 
being under attachment does not absolve tbe 
plaintiff from tbe necessity of clearly proving his 
title to lands which, being out of possession, he 
sues to recover, nor justify the Court in giving 
him a decree because the defendant fails to make 
out his counter claim. 

In regard to the documentary evidence enu¬ 
merated by the Principal Sudder Ameen as sup¬ 
porting the plaintiff's title, we observe that the 
whole of it, with the exception of certain deposi¬ 
tions last mentioned, consists of decisions or pro¬ 
ceedings in previous litigations, to which the de- 
fend.ant was.no party. This is not legal evidence 
against tha defendant; and the Principal Sudder 
Ameen’s observation that, if the defendant bad 
any rights, lie would certainly have intervened in 
the course of such proceedings, has no force. 

All that remfuns on the plaintiff’s side is the 
oral evidence given at the trial, and copies of de¬ 
positions given by witncss(*s (apparently now 
deceased) on the previous trial, which ended in a 
nonsuit. 

We have beard as much of that evidence read 
as the respondents’ pleader wished to lay before 
us ; and wc find that it is the kind of testimony 
invariably produced in such cases, the witnesses 
being defendants of the party for whom they ap¬ 
pear, and speaking to figures and dates with a 
precision quite unusual except in the case of 
tutored witnesses. 

Against this testimony, moreover, is the report 
of enquiry made by the Court Ameen, and accom¬ 
panied by a map of tbe locality in dispute, which 
report is wholly in favor of the defendant. 

Q'his report was evidence, and very material 
evidence, in the suit; and as it is not impugned 
on any ground of partiality or mistake, we think 
it, in a case of boundaries, entitled to even 
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pi'eater weight than the oral evidence given at 
the trial, certainly greater than the evidence of 
such witnesses as those whom the plaintiff ad¬ 
duced. 

The Principal Sudder Ameen simply observed 
that, ns the plaintiff’s claim has been proved by 
evidence, documentary and oral, the Ameen*B re¬ 
port^ which is founded on oral evidence only, 
“ cannot prejKmdcrnte.” 

We have shewn that the documentary evidence 
was not evidence at all; and we point out that the 
oral evidence, of which the lower Court speaks, 
was not of a kind to outweigh the Amcen’s re¬ 
port. 

In this state of things, the precedent* referred 
to hy the Principal Sudder Ameen, as fortifying his 
decision, is wholly favorable to the defendant, be¬ 
ing to the effect that the testimony of witnesses 
who speak to the dispossession of plaintiff, and to 
his possession at and previous to the d.-ite of dispos¬ 
session, being unsnppoi+ed by any doeuiuentary 
proof, is not to be ndied on, and is quite insufli- 
cient to prove the title set up by the plaintiff. 

Holding, therefore, that, as urged by the ap¬ 
pellant, the decision of the lower Court was un¬ 
supported hy legal evidence, we reverse that de¬ 
cision, and decree the appeal, with costs. 


The 25th July 1862. 

Present : 

The Ilon’ble II. T. Kaikes, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

Onus probandi (Suit for possession). 

Case No. 3 oflS^lO. 

Regular Appeal from a decision of liaboo 
Taruckuath JSein, Principal Sudder Ameen of 
the ‘24:-Pergunnahs, dated the IHth June 1859. 

Baboo Kirat Singh (Plaintiff) Appellant, 
versus . ' 

Ham Doss and others (Defendants) Respondents. 
Baboo Kishen Sucea Mooherjee for Appellant. 

Baboos Kishen Kishore Ghose and Ashootosh 
Dhur for Kespoudents. 

Suit laid at Co.'s Rupees 5,240-10. 

Suit for possession under Ihe allegation that the pro¬ 
perty in dispute was under the managenieot of the de¬ 
fendant. The defendant having denied management 
and set up a title hy purchase, and his possession for 
more than 80 years having boon proved,—Held that the 
onus of showing a possession for his benefit was rightly 
thrown on the plnintift'. ^ 

This is a claim for certain houses and a garden 
situated in the'Suburbs of Calcutta, dismissed by 
the lower Court. 

The pliunlifi"8 case is that he habitually resides 
in Purneah, and that the property for which he 
sues was, managed, first, for his father and mo¬ 
ther, and, after Ids parents’ decease, fw him by 
the defendant, Ram Doss. 


• a. D. A. 1857, p. 467. Hnrrokinkur Mosoomdu and others, 
atn^etianU. 


The principal defendant. Ram Doss, denies 
any management on behalf of the plaintiff, and 
sets up a title to the property under a conveys 
ance from the father of the plaintiff', dated so fiu* 
back as 1821. 

The lower Court has dismissed the suit on the 
grounds that the plaintiff has not adduced any 
proof that the defendants ever were in possession 
of the property in the character of managers or 
trustees; that he has not shown that he erected a 
temple of Shiva in the garden, as alleged bjf him, 
ill tW year 1853; and that the law of limitation, 
as ascertained from the facts of the case, directly 
applies thereto. In appeal it is chiefly urged 
upon us that the burden of proving a right and title 
in the property should be thrown on the defend- 
ant.s, whose deed of sale the lower Court was 
inclined to think a doubtful one. But it appears 
from the answer of the defendants, whose pos¬ 
session for more than thirty years is not disputed, 
that they have never admitted any management 
or trusteeship on behalf of flic plttlntift'or of his 
father. On the contrary, they have directly tra¬ 
versed this allegation of the plaintiff' and it is not 
for them to be called on to show their title before 
the plaintiff has clearly shown the possession on 
their part to have been, at some time, u possession 
for his benefit. 

Now, the only evidence as to management by 
the defendant, on the plaintiff’s behalf, consists in 
the deposition of one Doorgapersad Roy, who 
declares that he used to look after the garden and 
buildings on behalf of the plaintiff till about 9 
years ago, when the plaintiff left oft’ consigning 
indigo to him, and he had thus no funds to pay 
the servant who looked after the garden, or 
to defray other expenses, it having been his 
practice to deduct the funds necessary for manage¬ 
ment from the price of the consigned indigo. 
But this evidence is very inconclusive and un¬ 
satisfactory. No documents arc produced by the 
witness, or by the plaintiff’ as received from the 
witness ; though the latter etatc.s himself to have 
sent in yearly a(!Counts of his trust, and to have 
paid the Covernment revenue ; and there is really 
nothing to lead us to think that he even knows 
the exact situation of the bouse and garden. 
His evidence, moreover, is at variance with the 
statement in the plaint, that the witness managed 
the property in conjunction with two others. 
Ram Doss the defendant, and one Kali Bersad 
who is dead. 

Other evidence to title or to the nature of the 
possession by the defendants alleged by the 
plaintiff’, there is literally none ; and deeming the 
evidence of a single witness wholly inadequate to ' 
establish such a claim, we have no hesitation in 
affirming the decree of the lower Court, and dis-.^ 
missing the appeal, with costs. 


The 28th July 1862. 

Present: 

The Hon’ble H. T. Balkes, W. S. Setoa-Karii 
aiid L. S. Jackson, Judges. 
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Case No. 29 of 1859. 

Zieases (VnlloenBed transfer of>~ 
Effect of. 

Regular Appeal from a decision of Mr, O. PT. 

Malet, Judge of Beerbhoom, dated the \&th 

July 1859. 

Messrs. Gordon, Stuart and Co. (Plaintiffs) 
Appellants, 

versus 

Mr. C. B. Taylor and others (Defendants) 
Respondents. 

Baboo Shumboonauth Pundit for Appellants. 

The Advocate General and Mr. R. T. Allan and 

Baboo Juydanund Mookerjee for Respondents. 

Suit laid at Co.'s Rupees 5,975. 

The plaintiffs are moknrreree lease-holders, prior to 
whose lease the proprietor granted a [Sittah of the same 
laoil to A with a stiitulation that A should not let the 
land to others without leave. A afterwards, with the 
proprietor’s consent, sold liis lease tii 15, who afrain, 
without license, sold his riithts to the defendants. The 
planliffs sue to eject the defendimts .-us trespassers. Hki.o 
that as there is nothing in the condition on which the 
plaintiffs (as exercising the proprietor’s rights) rely 
that implies right of ro-cntrv n|)op the land in case of 
a breacli of that condition, the only effect of the want 
of consent on till-part of the plaintiffs to I5’s sale is to 
maintain uiiinipaired ll’s liability to the landlord, with¬ 
out reference td the arrangement between 15 and any 
otlier {lart.ifes. 

The plaintiffs (appplliint.s) in the case, who 
represent the Bengal Coal Company, come into 
Court as inokurruree leasehidders of inouzah Ter- 
pashi, a rent-free estate of Hurrinauth Kurr and 
llurrinarain Dutt. They sue Mr. (J, B, Taylor 
and the Secretary to the East India Coal Com¬ 
pany, who are in oticiipation of 61 beegahs of land 
witliin that tnouzah. The ground of action is 
that, whereas the proprietor did, before the period 
of their lease, grant a pottah of the land in ques¬ 
tion to one Mr. Soiley, with a stipulation that he 
should not let thi' land to <ithcrs without leave, 
the said Mr. Soih^y did afterwards, williout such 
permission, sell his lease to Ramehunder Mitter, 
who again sold hi.s right.s to the present defend¬ 
ants. It is alleged that, consequently, the defend¬ 
ants now in occupancy are more trespassers, and 
ilaintiffs claim the right to eject them from the 
ands accordingly. 

The Zillah Judge dismi,ssed the suit on several 
grounds: frst, that plaintitls, not having produc¬ 
ed their own inokurruree lease of the whole 
niouzab, had failed to .show their right to oust 
the defendants; second, that the sale by Mr. 
toiley to Ramehunder Mitter was shown to have 
,>een made with the license of the proprietor; 
third, that the transfer by Ramchuwler to the 
present defendants was not a sale but a convey- 
a ce (a distinction which the Judge has omitted 
to explain), and that such transfer did not re¬ 
quire the consetft of the proprietor. 

The plaintiffs appeal against this judgment. 

The fact that plaintifis are mokurrurcedars of 
the village is now admitted; the fact that Hurri¬ 
nauth Dutt did, by his letter, dated 25th Srabun 
n 


1257, filed in the record, give his consent to a sale 
by Mr. Soiley, is also now undisputed. 

The questions, therefore, which remain for de¬ 
cision UTQ, first, whether Ramchunder’s sale to the 
now defendants was made under license; second, 
whether, if it were not, the plaintiffs were entitled 
to oiiit them. 

Upon the first of these points, we are of opinion 
that no license has been made out. The learned 
Advocate-General for the respondents pointcil to 
the letter of Hurrinantli above referred to, which, 
he contended, was a dispensation, for all time, with 
the condition of obtaining consent. 

We do not, however, look upon the document 
in this light. This is not a case where the pottali 
forbade sale or transfer absolutely, and where the 
proprietor had, notwithstanding, winked at a sin¬ 
gle act of sale. It is not even a case whore the 
proprietor, having stiiudated for consent, had, 
notwithstanding, recognized a first transfer made 
without his consent. The case is simply that, as 
to the transfer by Mr. Soiley, Ihe proprietor, 
under particular eircnm.stances, gives, in antici¬ 
pation, consent, promising to admit Mr. Soiley’s 
vendee, whoever he miglit be. Thi.s letter, there¬ 
fore, is scarcely so much a dispensing with the 
condition pro hac, vice, as a permission to observe 
it for that time in the way least embarrassing to 
the tenant; and we consider tliat the person who 
then came in under jmrehase from Mr. JSoiley, 
holding Mr. .Soiley’s pottah, succeeded precisely 
to Mr. Soiley’s position, rights, and disabilities. 

We have next to determine whether, in this 
state of things, the pluintifls are entitled to oust 
the defendants. In the first jdaec, as to the filaint- 
iils' own title, we, think that the failure to pro¬ 
duce their lease was not really a matter of any 
moment. They are confessedly mokurrarcodars, 
and the whole of their claim in the present suit is 
to deal with the teuj^nts according to fhc terms of 
their several engagements. That a right so obvi¬ 
ous and universau should be withheld from the 
plaintiffs, is a proposition so e.xtraordinary that 
the Court cannot accept it without actual proof. 

It is not shown that the defendants took any step 
to compel the production of the lease for this 
particular purpose, or tliat they sought to prove 
this allegation in any other way. We, therefore, 
presume that plaintiffs have the same right as 
other ordinary inidillemen between the proprietor 
and the actual occupier of the soil. 

The final question, therefore, is, whether, in 
the circumstances of the case, the proprietor, or 
the plaintiffs as exercising his right.s, can oast the 
defendants. 

We find, in the condition on which the plaint¬ 
iffs rely, nothing that inqilies right of re-c-ntiy 
upon the land in case of a breach of that condi¬ 
tion. The only effect, in our ojiinion, of the want 
of consent on plaintiffs’ part, is to mauduin, nn- 
impaired, the liability of the last licensed acquirer 
towards the landlord, without reference to the 
arrangement between him and any other par|ie». 

Upon this syound we consider that the judg¬ 
ment of the lower Court should be affirmed, and , 
we dismiss the appeal, with costs. 
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The 28th July 18C2. 

* Present; 

The Ilon'ble Sir Baruca Peacock, Kt., Chief 
Justice, and the Ilou’ble II. V. Baylcy aud 
F. B. Kemp, Judges. 

Ejectment—Receipt of ren# 

Case No. 39 of 18G2 under Act X of 1859. 

Special Appeal from a decision of Mr. M. 
Beaufort, Ojficiating Judge of Purneah, dated 
the 29/A November 1861, affirming a decree of 
Moulvie Enamool Huq, Deputy Collector of 
Arrariuh, dated the 2dth January 1861. 

Sheikh Peer Bux (Plainliff) Appellant, 
versus 

Motvzah Ally (Defendant) Respondent. 

Moanshee Ameer Ally and Moulrie Aftabooddeen 
Mahomed for Appellant. 

Baboo Kallykisto Sein I’or Respondent. 

The rcceijit of rjnt for 1268 by (he liindlord Imrs his 
right to eject the tenant for rum-paynicMit of rent, due 
w]> to tlic end of 1267; (he receipt for lent being aii 
atHrniing of tenancy for that period. The receipt of 
rent for 1268 lias the same effect, as it the l.indlord bad, 
at the commencement of 1268, erouted a iieir teiuincy. 

In this case the plaintiff sought to recover 
arrears of rent due up to the end of (he Ben¬ 
galee year 1267, and also to eject the tenant from 
possession on account of non-]»ayment ol‘ the said 
airears. The suit was brought under the provi¬ 
sion of Section 78 Act X of 1859, and the 
claim to eject the tenant was founded on Sect ion 21 
' of the said Act. The Deputy Collector gave 
judgment in favor of the jilaintiff for the arretirs, 
but refused to order the ejectment of the defend¬ 
ant, upon the ground that the plaintiff had 
distrained for, and received rent for the year 
1268. The Judge allirmed 4he decision of the 
Deputy Oolleclor, and from that d(;ciBiou of the 
Judge the plairitifi has appealed. » 

9'he question for decision is, Mid the receipt 
the plaintiff of rent for 1268 bar his right to 
eject the tenant for the non-payment of the 
rent due up to the end of 1267 ? Wc are of 
opinion that it did. 

The receipt of rent for 1268 affirmed the re- 
nancy, and conclusively bound the jihuntifl from 
contending that the detendaut was a trespasser 
in 1268 ; whereas the suit for ejectment is found¬ 
ed on the ground that, by reason Of non-pajment 
of rent up to the end of 1267, the delendaut’s 
tenancy had expire<i, and that he was liable to 
be ejected. Tlic receipt of the rent for 1268 
had the same cfleet as if the plaintiff had, at* 
the commencement of 1268, created a new te¬ 
nancy. If he had done so, it j.s clear that defend¬ 
ant, for non-payment of rent ftjr 1267, could 
not be liable to ejectment. So, if the plaintiff 
had obtained judgment in this suit to oust the 
defendant for this non-payment of j-ent for 1267, 
and ijad afterwards, instead of executing the 
judgment, allowed the defendant to, continue 
in possession and to pay rent for'1268, it would 
havn been a bar to” his affei-wards executing 


the judgment. If the plmntiff is entitled to 
judgment to eject the defendant, he is entitled 
to take possession of the land in the state in 
which it now is. 

The tenant, relying on the fact of the tenancy 
wliich the plaintiff’ has, by the receipt of rent for 
1268, admitted to exist during that year, may, 
at the end of 1268, have sown his crop for 1269; 
and if the plaintiff is now entitled to eject him, 
he would obtain the growing crops without being 
bound tt) make any compensation for them to 
the tenant. 

According to the law of England, if a lease 
contain a proviso that, in the event of non¬ 
payment of rent, the lease shall be void, and 
the landlord may re-enter, the landlord cannot 
re-enter for the non-iiayment of rent li'V one 
year, if he received the rent for a subsequent 
year. 

We think that, by receiving rent for 126S, the 
plaintiff 1ms precluded himself ifom ejecting the 
defendant for the non-payment of rent due up 
to the end of 1267. AVe, therefore, concur with 
the lower Courts, and hold that this appeal must 
be dismissed with costs and interest on such 
costs at 12 per cent, from this date until the 
realization thereof. 


The 30th July 1862.*’ 

Present: 

The Ilon’ble Sir Btirnes Peacock, Kt., Chief. 
Justice, end the Ilon'ble H. V. Bayley and 
F.B. Kemp, Judges. 

EBtoppeli (Decree in former enitj— 
Xieases by X'utneedars afterwards 
defaulting’ Cases. 

Case No. 4 of 1862. 

Regular Appeal from a decision of Roy Taruch- 
naiith Sem, Principal Sudder Ameen of the 24- 
Pergunnuhs, dated the 30th September 1861. 

Oomauauth Roy Chowdhry and others (Plaintiffs) 
Appellants, 

versus 

Roghoonauth Mitter and others (Defendants) 
Respondents. 

Bahoos Jugdauund Mooherjee, Dwarhanauth 
Mitter, aud K ishen Kishore Ghosc for Appel¬ 
lants. 

Baboo Shumboonauth Pundit for Respondents. 

Tlip plaintiffs former suit for rent upon a kubooleut, 
dated in 1258 having been difentissed, and the kubooleut.,* 
pronounced spurious,—H eud that he was not estopjied 
from now suing to set aside a pottah of 1244 under ■ 
which the same dufendant claimed, the validity of tbo 
pottah not being in issue in the former suit. 

Under Clause 2 bection li llegululion A'llI of 1819, .< 
all lenses originating with the late defanlting holder of 
a putni-e talook, ct eating a middle interest between him 
and the neinal cultivators, held to he cancelled on" the j 
sale of the talook. 

Uosis awarded as for K&, 6000, as defendant by not 
objecting to the valuation of the suit forcod the plaintiff 
. to appeal to the High Uoutt instead of the Zillah Court* 

' an appeal (ring to the latter within that amount 
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Sdit to cancel a pottali, and for confirmatiou 
of title, valued at Itupees 5,263-8-13-12. 

. The Principal Suddcr Araeen of the 24-Per- 
gunnahs dismissed the suit. 

'J'he plaintiff is the auction-purchaser of lot 
Kishra, a putnee tnlook subordinate to the wnkt, 
or endowed mehal, of Mahomed llossein. Tlie 
defendant holds nine mudafut jumnui.s subordi¬ 
nate to the aforesaid nutnee talook. 'J'hc defend¬ 
ant claims to hold these nine inndafut junnnas 
at an ajigrcgnte fixed jiinima of Us. 346-11-5-8, 
us per lease (pottah) granted to him by the for¬ 
mer proprietor of the superior imt tjoc talook. 
The date of the lease is the 27th Aughr.an 1244, 
1$. S. The plaintiff, as it appears, first sued the 
defendants for an alleged balance of rent on 
account of certain kists of the year, basing hi.s 
claim upon a kubooleut, dated the 0th Srubun 
1258, U. S. After some litigation this suit was 
eventually dismissed, and the kubooleut pro¬ 
nounced to be spurious. 

The points for decision that arise in this appeal 


to which sum was added a demand for the rent 
of one year as per jumma Resumed by the 
plaintiff; or Us. 910-11-17-12,—grand total. Us, 
5,263-8-13-12. 

The defendant, in the lower Couri, did not 
urge thill the suit was overvalued to such an extent 
ns t# affect the venue of the Appellate Court. 
l'';u' from this, we fiml that he took c.xocption to 
the, area quoted by the plniiififf; as being less 
than what was in his occupation. We therefore 
award costs upon a valuation of Us. 5,000 ; as 
the. defeudaut, by not objecting to the valuation 
of the suit, has forced tlie plniiitiff to appeal to 
this Court, instead of to tiio Zillah Court. The 
above valuatinri-surn of Rs. 5,000, upon which 
the costs an; to be calculated, is assumed by us, 
iuasmucb as it is the limit wliliiii which an ap- 
]ioal to tlie Zillah Oourc would lie. 'I'he costs in 
this case will bear interest, at the rate of 12 per 
edit, per annum, from tliis date to date of 
realization. 


arc:— 

I'irst .—Is the decision of the Judge in appeal, 
dismissing the plaintiff's claim for rent, conclusive 
as against the plaintiff? 

Sur.ond .—Is the pottah filed by the defendants 
binding against the plaintiff, who is the auction 
purchii.ier of the superior putnee tenure, under 
the provisions of llegulation VIII of 1819? 

On the first jioint, we find thattiie decision of 
the Judge is not conclusive as against the jilaint- 
iff. The issue in that suit was the hona Jides or 
otherwise of the kubooleut propoiiiitled by the* 
plaintiff. The claim was for rent, and was based 
on the counterpart deed of another le.ise. 'J'hc 
Judge may have incidentally r.^markod upon 
the pottah which was filed by the ilcfendauts 
in the rent case; but such remarks were foreign 
to the point in issue in that case, and were con¬ 
sequently extra-judicial, and, as such, entitled 
to no weight. • 

On the second point, the Court are of opinion 
that the plaintiff is entitled to a decree setting 
aside the pottah of the defondant. 

Under the provisions of Clause 2 Section 11 
Regulation VIII of 1819, all leases originating 
with the late defaulting holder of r putnee talook, 
creating a middle interest between him and the 
actual cultivators, must be considei’cd to be 
cancelled on the sale of the talook. 

The defendant has been unable to show us 
that the party from whom he derived his pottah 
was vested with any special authority to grant 
leases upon a fixed jumma. 

The Court, therefore, in reversal of the judg¬ 
ment of the lower Court, set aside the lease of the 
defendant. The plaintiff is at liberty to take 
such further steps for the enhancement of the 
rents hitherto paid by the defendant, or for his 
ejectment, as he may be advised to do. 

In the mattfr of costs, the Court find that this 
suit was valued on the following principle:—It 
was estimated that the defendant was in posses- 
Bon of396 beegahs, odd coltahs, which were vjducd 
. at Es. 12 per beegah, equal to lis. 4,752-12-16; 


a’hc 301h July 1862. 

Present: 

'fhe Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the llon’ble II. V. Bayley and 
F. B. Kemp, Judges. 

Xilmltatlon—Hevlval of suits and Ap¬ 
peals—Spooial Appeal. 

Case No. 13oflS62. 

Special Appeal from a decision of Mr. G. C. 
Fletcher, Judge of West Burdwan, dated th£. 
201/t April lA'CA, recersDig n decree of Mr, '*!th 
Drummond, Officiating Collector of thud Jt. II. 
Irici, duled the 'loth May 1860. dated 

Bungsheedhur Mundul (Plaintilf) Appella. 

versus ' 

Fuddo Lochnn Roy Sirdar Ghatwal and oth 
' .(’Defendants) Respondents. 

Baboo Bhootmn Mohun Roy for Appellant. 

Baboo Jvgdanund Mookerjee for Respondents. 

iSoction 2 Act LTII of 1800 refers to appeals to 
suits; and us tlie mit of the special .appellant, which had 
been decreed in t)ie (’oart of first instance, was dis¬ 
missed by the lower Apixdlate (ionrt, the special appel¬ 
lant was field <'ntitl<’d to a rcvinil of his suit. 

Soetioii 378 Act VIII of J8.")D refers to applications for 
review of judgment, but this not on applications for 
revival of suit under Section 2 Act LI II of 1860. A 
special appeal does lie in the latter case. 

Tuts was a suit to recover posso.ssioh of twen¬ 
ty-four bcpgahs, five cottahs, and ten and half 
gundahs of’land, and a tank. 

The Officiating Collector of Rancoomh gave the 
plaintiff' a decree. On appeal by (he defendants, 
the Zillah Judge decreed the appeal, and dismissed 
the suit, holding that the suit was barred under 
Section 30 Act X of 1859, Inasmuch as it had 
not Wn instituted within the period of one year 
from the date of the accjnlmg of the cause of 
action. 

'I'he plaintiff (spt'cial apj)ellat)i|) then applied , 
to the Zillah Judge for a revival or the suit under 
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the provisions of Act LIII of 1860, which law 
was passed suhdquent to the decision of the 
Jud^e dismissing the suit under the provisions of 
> Section 30 Act X of 1859. 

The Judge, in the first instance, admitted the 
application to revive the suit; but on the 
20th of April 1861, when the case came 
on for hearing, he recorded the following 
order;—“ Whereas the ordcir passed for the re¬ 
vival of this suit was erroneous, inasmuch as no 
appeal can be revived under Section 2 Act 
LIII of i860, except an appeal which has been 
dismissed or rejected, and this appeal, No. 26, 
had neither been dismissed nor rejected, I cannot 
grant the desired revival.”* 

The Court are of opinion that the decision of 
the Zillali Court is manifestly wrong. The cause 
of action accrued before the enactment of Act 
X of 1859, or before the Ist August 1859, The 
decision of the Judge, dismissing the plaintiff’s 
claim and decreeing the defendant’s appeal under 
the provisions of Section 30 of the afenesaid Act, 
was passed before Act LIII of 1860, which amends 
ActX of 1859, became law. 

The provision found in Section 1 Act LIII, 
is to he read as part of Section 30 of Act X, 
and is to the effect that ifj in any suit to which 
Section 30 is applicable, the cause of action shall 
have accrued before the first day of August 

1859, such suit shall be instituted within two 
years from that <lay, or reckoning from the pass¬ 
ing of Act LIJl, i. e. tlie 26th December 1860, 

^.pvithin a period e<jual to the period of limitation 
Qp 'r the institution that remained unexpired at 
iudff' passing of Act Xof 1859, pro- 

but^ri^ that no such period slia’l extend beyond 
,11 St July 1861. Now, wc find that the cause 
di.sta'uF*''®”’ ** *** ouster, ac- 

1268 Aughran 1265 B. S., corre.s- 

2 j(,pyding with the 27th November 1858. The 
was lirought on the 3rd of May 1860, or 
fjptliin less than two years from the Ist of August 
^,^.859, as provided m Section 1‘Act LIII of 

1860. The suit is, therefore, clearly within time. 
The Court further hold that the Zillah Judge 

has misapplied the provisions of Section 2 of Act 
LIII of i860. That Section enacts that any suit 
or appeal, which may have been dismissed or 
rejected on the ground that the suit had not been 
commenced within the period prescribed in Sec¬ 
tion 30 of Act X of 1859, may be revived. This 
Section clearly refers to suits as well as to 
appeals; and a.s the suit of the special appellant, 
which had been decreed in the Court of first in¬ 
stance, was dismissed by the lower Appellate 
Court, the special appellant is clearly entitled tR a 
revival of ms suit. 

The pleader for thh special Respondent argued 
that no special appeal will lie tb this Court, and 
be quoted Section 878 Act VIII of 1859 in sup¬ 
port of his argument. It is true that this Section 
enacts that any oixler psssed on an application for 
review of judgment, and which may rgect such 

I .. .■ - • I I _ T ---- 

•fe tbeoilgltiallt i« «#iU!an*‘r«ro.nt U>6 desired revival,” 

' Snt tus U a men dJerioal emr, and tai» was aduUcted br both 

.. ' # I 


application, is final; but the application in this 
case was for the revival of a suit under the provi¬ 
sions of a later law, and not for a review. The 
object of the petition for the revival of the suit 
was to enable the Judge to apply the provisions 
of Act LIII of 1860, which had been enacted 
subsequent to the passing of the Judge’s decision 
dismissing the plaintiff’s suit as barred under the 
provisions of Section 80 Act X of 1859. 

We therefore reverse the decision of the Jud|», 
and remand this suit for a decision upon we 
merits. 


The 30th July 1862. 

Present: 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Ilon’hle H. V. Bayley and 
P. B. Kemp, Judges, 

Awards (under Act XXXI of 1848)— 
Beclslon of Collector under tlie 
Butwarra law. 

Case No. 4 of 1862 under Act X of 1859. 

Special Appeal from a decision of Mr. F. Sandys^ 
Judge of Bhaugulpore, dated the 26<A Novem^ 
her 1860, reversing a decree of Mr. Q. P. 
Worgan, Officiating Deputy Collector of that ' 
District, dated the 15th September I860. 

Poitou Roy and others (Defendants) AppellanU, 
versus 

Oreedharee Singh (Plaintiff) Responded. / 
Baboo Taruckmuth Sein for Appellant. 

Baboos Shumboonauth Pundit and Dwarkanauth 
Mitter for Respondent. 

The decision of a Collecfor under the Biifwatra law 
is not on award within the meaning of Act Xlll of 1848. 

In this case the defendant in the lower Court 
is the appellant. The suit was brought, under 
Clause 1 Action 23 of Act X of 1859, for deli¬ 
very of a kubooleut at Re. 1-8 per beegah. 
The defence was, that defendant had always paid 
rent at 4 annas a beegah under a mokurruree ' 
pottah. 

Li 1858 a final decision was passed under the 
butwarrah law, by which the zemindaree, of which 
the plaintiff’s estate formed a part, was divided. 

In the papers of the Ameen, and on division of , 
the rents amongst the co-sharers in the estate 
under the butwarrah, the rent payable by defend¬ 
ant for his land was stated to be Re. 1-8 per 
beegah. The defendant objected, and bis ob¬ 
jection was rejected by Mr, 'i'ucker, the Collector, » 
oil the 3rd March 1859. 

The lower Court dismissed the plainrifiTs suit, 
on the ground that the defendant had all along 
been paying rent at the rate of 4 annas. On 
appeal against that decision, the Judge did not go 
into the evidence, but reversed the decision of 
the lower Court and decreed in'* favor of the 
plaintiff", upon the ground that the decision of 
the Collector, on the 8rd of March 1857, was 
binding, no suit having been brought by the de. 
fendant within 8 years to contest it. 
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Againat that decree the defendant has appeal¬ 
ed ; and the (question for determination is, -whe- 
• ther the decision of the Collector was an award 
within the meaning of Act XIII of 1848. 

It is clear that it was not. The defendant was 
no party to the butwarrah, and was not bound by 
any statement of the Ameen as to the amount of 
rent payable by him. That statement was made 
simply for the purpose of ascertaining the value 
of the shares to be Plotted to each of the co¬ 
sharers under the butwarrah. Act XIII of 1848 
applies only to awards made by the Revenue 
.\utiiovitica under Regulations VII of 1822, IX 
<jf 1823, and IX of 1833. The statement of tlu; 
Ameen or the decision of the Collector was clearly 
not an award under either of those Regulations. 

The appeal, therefore, must be decreed, and 
the case is remanded for decision upon the 
merits. 


The 30th July 1862. 

Present : 

The Hon’bfe Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayloy and 
F. B., Kemp, Judges. 

Rent—Xnstalment—XiiEerASt— 
Waiver. 

Case XTo, 20 of 1862 under Act X of 1859. 

Special Appeal from a decision of Mr. L. S. 
Jackson, Judge of Nuddea, dated the 3rd 
October 1861, modifying a decree of Mr. A. M. 
Macgregor, Assistant Collector of that District, 
dated the 27th May 1861. 

Kuttykant Bose (Plaintifi) Appellant, 
versus 

Gungadhur Biswas and another (Defendants) 
Respondents. 

Baboo Sreenatk Doss for Appellant. 

Roy Sreenatk Sein for Respondents. 

Both parties stipulated for payment of rent on certain 
dates, and (if not so paid) of' a certain rate of interest 
until paid. Tlio rent not having been paid on due 
dates,—H eld that the landlord's omission to claim 
interest, instalment by instalment, for the fractional 
time that the rent was not paid when due, did not 
justify the plea that the interest stipulated for was 
not due, or warrant the belief that the plaintiff had 
waived his claim to interest. 

This special appeal is on the point of interest 
claimed by the spafcial appellant, but disallowed 
by the Judge. '' 

Special appellant, plaintiff below, gave to spe¬ 
cial respondent a farm for five years, from 1259 
to 1263. Defendant executed a kubooleut, or 
counterpart lease, agreeing to pay a yearly rent 
of Rs. 2,273 in certain instalments, and to pay 
interest at 1 per cent, per mepsem in case of de¬ 
fault in the jfflyraent of rent for any one instal¬ 
ment. The plaintiff pleaded that the rents had 
not been paid as agreM, and therefore claimed 
interest according to the terms of the lease. The 
defendant pleaded payment of rent on due dat#. 


The Assistant Collector, in the Court of first 
instance, gave plaintiff a decreQ«for the arrears of 
rent claimed, with the interest sued for. 

The defendant appealed to tlie Judge. The 
Judge held that “ail the preeedente, from that 
of Neolkant Banetjee (8. D. A. Decisions of 
1852, page 508) downward, rule distinctly that 
interest is not to be allowed, in cases of rent, in 
the absence of a written stipulation, except 
after a regular demand, and generally from tho 
date of a summary suit,- but that, where there is 
a contract to pay interest, that contract must be 
enforced.” And he proceeds to state that no 
claim for interest, especially for interest npon 
payments long since made and accepted, has been 
allowed by any precedent; and that it is in- 
eijuitable that, after receiving payments a day, 
or a week, or a month, after the several instal¬ 
ments became due, the landlord should then claim 
interest for back years for each fractional period 
of time for which the rent was not pai<l on the 
exact date of the instalment being due. Further, 
that such conduct on the part of a landlord, i. e. 
the acceptance of rent without intimation of an 
intention to claim interest, entitled the tenant 
t.o believe that the interest for by-gone payments 
have been forgiven, and “ lulled him into a false 
security, and, as it were, encouraged him to un- 
punetuidlty 

The Judge, therefore, disallowed the claim to 
interest, decreeing the rest of the plaintiff’s claim 
to the principal of arrears of rent. 

Plaintiff has appealed specially from this deci¬ 
sion, ami urged that the stipulations in the couiJS 
terpart lease given by defendant, are clearly 7if, 
the effect that, if the rent is not paid on a ce?r. 7/ 
date, interest will accrue upon the rent left datee 
unpaid from such date until the rent be paid 

The special respondent’s pleader argu i ^ . 
support of the Judge's decision. ^ 

We are of opinion that, in this case, the t, 
sion of t^e Court below is erroneous, and sho. 
be reversed. • 

The fact is admitted that it was stipulateri 
between the parties that certain rent should 
paid on certain dates; and that, if they were 
not so paid, interest at 1 per cent, per mensem 
should be chargeil till they were paid. The fact 
is found that the rents were not paid on due 
dates. The circumstance that the landlord did 
not claim interest, instalment by instalment, for 
the fractional time that the rent was not paid 
when due, does not justify' the plea that such 
interest, so stipulated for, is not due." Nor does 
it warrant tho opinion of the Judge that defend¬ 
ant should be exempted from interest on the 
ground that, by tho plaintiff not claiming his in¬ 
terest, the defendant was lulled into false securi¬ 
ty, or, in other words, supposed plmatiff to have 
waived his claim to interest. 

But, even if it be assumed that the Jadge’s 
reasoning on this point is correct,' still the fept 
of this case will not allow of its being applicable 
here, because the plea of waiver was not raised 
by the defendant, but the plea of payments tm 
dates. If the defendant had intended to on* 
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the plea of waiver, be should have expressly 
raised that plea; although we do not say that, 
even if he had, we should have assumed, as the 
Judge has, that there was a waiver. But, as be¬ 
fore remarked, this plea of waiver was not 
pleaded, and therefore the ease cannot be decided 
upon it. It is found as a fact below that pay¬ 
ments were not made on due dates, as defendant 
pleaded they were; and thus wc consider plaintiff 
entitled to interest according to the stipulation 
of the case. 

We therefore reverse the decision of the Judge, 
BO iar as relates to the point of waiver; and 
decree the appeal with costs, with 12 per cent, 
interest on the costs, till paid. 


The 31st July 18G2. 

Present: 

The Hon’ble C. B. Trevor, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

mortgraffe—Payment into Court (dur¬ 
ing: foreclosure proceeding's). 

Case No. 26 of ISoO. 

Regular Appeal from a decision of Baboo 
Kashishur Mitter, Principal Sudder Ameen of 
Hooghlg, dated the •25th June 1859. 

Goluckmonee Dahea and others (Defendants) 
Appellants, 

versus 

’Tubungo Moonjurce Dnbea (riaintiff) and 
others (Defendants) Respondents. 

R. T. Allan and Bahoos Shvmboonaulh 
ndit and Rally Prosutmo Butt lor Appel- 
ta. 

00 Kishen Kishore Ghose for Respondents. 

iuit laid at Co.’s Rupees 10,130-6-3. 

deposit made in' Court during foreclosure procecd- 
gs, by a mortgagor, in respect of his mortgage debt, 

. lew days before expiry of the year of grace, accom¬ 
panied by a petition praying that the money so de¬ 
posited iniglit be kept pending an enquiry into certain 
objeetions made by him relative to the amount duo 
under the mortgage,—H ei.u to be not a legal tender. 

The defendants owned a separate 5-annas 
share in the estate or lot Mullicltapore, in pergun- 
nah Balagurree, zillah HoogWy. They borrowed 
from the plaintiff, Nubungo Moonjuree’s bus- 
band, Khettropal Roy, deceased, a sum of R.s. 
3,100 on a mortgage (khut kubala) of the mouzuhs 
and parts of mouzahs comprised in that share. 
This occurred,, in Pous 1255, and the principal 
and intej'Est were payable in Cheyt 1258, ortihe 
sale was to b6CcnT*c absolute. Paj'inent in full not 
having been mide on the due dafe, the mortgagee 
ptooeeded to foreclose, and procured issue of the 
regular notice. A few days before the year of grace 
expired, the mortgagors made a deposit ih the 
June’s Court of the balance du^ accompanied by 
a petition, in which, reciting tli6';fact of mortgage, 
and allegii\g'that, by friendly, intervention, an 
arrangeiaent bad been made with the mortgagees 
"for the gradual Bquidation of tbie ameuut due by 


instalments, also that Rs. 5,000 had been raised 
from other parties and paid to the mortgagees, 
it was prayed that the money might be kept 
under attachment until the truth of their objec¬ 
tions could be enquired into. 

These objections were, it seems, verbally with¬ 
drawn some months later, when, however, the 
year allowed by law had expired; and the money 
renmlns to this day in deposit. 

Under these circumstances, the mortgagee’s 
widow sued for possession df the estate. 

Defendants pleaded this payment into Court; 
but the Principal Rudder Ameen held, with re¬ 
ference to the decided cases, that the deposit was 
not u tender within the meaning of the law, and 
gave the plaintili a decree, against which the 
defendants appeal. 

Mr. Allan, for the defendants, cannot dispute 
the relevancy of the nrccedents”' referred to, to 
the present cases, which, in fact, precisely re¬ 
sembles the first of tliese cases; the depositor 
having, in the one case, prayed that the money 
might be kept under attachment, and, in the other, 
that it might n(»t be paid to the mortgagee. The 
precedent of 1848 goes even further, for it de¬ 
clares the deposit, coupled with an intimation 
that the depositor would immediately sue for its 
recovery, and followed by the suit, to have been 
no legal tender. 

hir. Allan, however, adverting to the opinion 
of the dissenting Judge (Mr. C. Tucker) in tho 
earlier case, wishes to contend that tho doctrine 
there laid ilown is inequitable, and he refers to 
the English law of mortgage. 

Bat wc are clearly of opinion that the Court’s 
ruling in the case of 1847 was entirely in accord¬ 
ance with the Regulation law. Its correctness 
has never been questioned, and we do not think 
ourselves at liberty, on supposed consi<lerations 
of equity, to override a plain and very well-known 
provision of the law of mortgage in Bengal.f 
And we therefore dismiss the appeal, with costs. 


The 5th August 1862. 

Present: 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the Hmi’ble H. V. Bayley and P. B. 
Kemp, Judges. 

Suit for rent—Zntertre&or. 

Gase.No. 60 of 1862 under ActX of 1859. 

Special Appeal from a decision of Mr. R-. Aber¬ 
crombie, Judge of Dacca, dated the 19f/i No¬ 
vember 1861, reversing a decree of Mr. J. C\ 
Dodgson, Collector of that District, dated the 
26<A July 1861. 

Mirzah Zahid Ally (Plaintili) Appellant, 
versus 

Mirzah Hingun (Defendant) Respondent. 


• 8. I). A., IM7, p. <6S. 

S. n. A., 18Ui, p. 897. 

tiS« Maephetsoa’* Mcfusstl MottipiK8S. p.p, 9K)fi-6, sail 8. D. 
A. iat>9, p* *62. 
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Baboo Rally Kishen Seiu for Appellant. 

None lor Kespondent. 

In n suit for rent, where the defendant pleads pay¬ 
ment of rent to a third party as rifflufiil heir and os in 
possession, and tlie tliird ji'urty intcrvcni'S and pleads lo 
the same eilcot,—II klo limt, acetprdinf? to Section 77 Act 
X of 1859, the question of the act uni receipt and enjoy¬ 
ment of llie r^t by tlic tliird party should alone be 
enquired into, inid tlie suit decided aecordlnu to the 
result of such enquiry. 

In this case Mecr Ztthid Ally was plnintilF. 
He sued Ratiigobind as his defaultinfr tenant, and 
alleoed that liis (pkintifl.’’s) rijilits as laiitlhud 
were acquired by inheritance fimu his wife, Suk- 
Lccna l}e<;um, and that he held possession. 

Defendant Rain{;obincl pleadetl that the pro¬ 
prietor of the inehal was one Mirzah Ilin^un, 
who had succeeded Sukhecna Bejiuui in that 
jiosition; aud that the deleiidnnt Inid formerly 
paid his rents to Sukheeria Begum, and now diU 
so to Mirzah llingun as her heir and in possession. 

Mirzah Ilinoun came in as tite third party, and 
pleaded that he had succeeded to Becbee Suk- 
hecna as her heir, and duly received rent from 
liatngobind, defendant. 

'I'he Collector, in the Court of first instance, 
held that jilaintllT had proved his possession, and 
was, therefore, entitled to the rents for which 
be sued. 

The third party appealed to the Judge and 
claimed the rents as the proprietor by right of 
inheritance, t. e., as brother to .Sukheena Begum, 
and as in possession as found by the Court of 
first instance. 

'J'he Judge, upon this appeal, fixed as the issue 
for trial in the case—“ whether oi- no phiiiitill'had 
proved his claim.” 'I’he Judge then lield that 
plaintitl'had not done so, as he had propounded 
a will which was not registerotl nor jiroved, and 
of which IK) probate had been taken. 'J'he Judge 
added that the plaintlif had not given any 
evidence of his alleged right of inheritance, and 
had merely shown that he had once jiaiil the 
(lovernment revenue, which fact could not prove 
his title to the property. 

Broin this decision the plaintifl’a])peals speci¬ 
ally to this Court, ui’ging that the Judge has 
entirely erreil in deciding this case as a iniesliou 
of title and right; that tlie first Couit bad found 
plaintiir had previous possession ; and that, nimii 
such a finding, it was for the Judge in appeal to 
go only into the question of whctlnr this finding 
was correct or not, and to decide the case accord¬ 
ingly under Section 77 Act X of 1859. 

Now, in this case the jilaintilF claimed rents 
from defendant, alleging both his right and pos¬ 
session. Defendant tlenied that plaintiff was in 
possession, but picaderl that he ((lefeudant) paid 
his rents to the third party as rightful heir and 
as in possession. The third party himself also 
pleaded to the above effect. IVitli such allega¬ 
tions shown •By the pleadings. Section 77 Act X 
of 1859 was the law by whioli the Judge shoulil 
have tried the case. That Section provides that 
“ when, in any suit between a landholder and 
a ryot or under-tenant under this 


to j-cceivc the rent of the land or tenure cul¬ 
tivated or held by the ryot or under-tenant 
is disputed, and such right is claimed by or 
on behalf of a fhiid person on the ground 
that such third yierson or a person through 
whom he claims han actually ami in good faith 
received and enjoyed such rent before and up to 
the time of the commencement of the suit, such 
third person shall he made a party to the suit, 
and the tjuexdou of the wtnnlreceipt and etijoyment 
of the rent by mvh Hurd pemon shall he enquired 
irefo, and the suit shall he decided according to the 
result of such eiigniri/.'’ 

Here the,Judge has not enquired into the ac¬ 
tual )-cccipt and enjoyment of rent; consequently, 
he has not decided according to the I’csult of 
such enquiry, that is, he has not done as the law 
directs in such a case as this. 

We theretliro decree the appeal, and reverse 
the decision of the Judge, and remand the case, 
in order that it may be re-tried with reference to 
the above remarks. 


The 5th August 1862. 

'The Ilon’lilc Sir Barnes Peacock, Kt., Chief 
Justice, and the Ilon’ble 11. V. Bay ley and P, 
B. Kenq), Judges. 

Suit for Krubooleut—Juriedlotion (of 
Collector J-Admiaslon of partial 
tenancy. 

Case No. 98 of 1862 under Act X of 1859. , 

Special Appeal from a decision of Mr. A. J3, 
llusseli, Judge of Moorshedubad, dated the 7th 
Nowndicr ISGl, affirming a decree of Mr. II. 
Kean, Assistu^it Collector of that District, deAed 
the Zrd July 18(32. 

Gooroo Persad Roy and others (Defendants) 
Appellants, 

versus 

Juggobundo* Mozoomdar and others (Plaintiffs J 
Resjiondetits. 

Baboo Poorno Chnnder Hoy for Appellants. 

Baboo Sreenaih Dos,^ for Respondents. 

In a suit for a kubiiolent, the liofeiKlant having, by 
giving.a kiibodleul tur a piiriiou of the land in suit, 
acknowledged liiinsclf to l.o die plaintitTs ryot as to that 
portion,—IlicLi) diat the oows WHS on the defendant to 
prove his spcciid plea of his not being the plaiutitf’s ry¬ 
ot fls to the rest of the land. 

Tho Collector 1ms jurisdiction under Act X of 1859 in 
such a case. 

'J’liB Court will receive and adjudicate a point of juris¬ 
diction thongli not bikcn below, because as acts done 
without jurisdiction aro acts of no legal effect at all, 
and must be set aside. 

Pi.AtNTJFF in this case sued for a kubooleut 
which he iilleged was his right, .as dcfciidant had 
occupied and cultivated the land for the rents of 
which plaintiffs tiow sued. 

Defendant denied that he is liable to give such 
a kubooleut. lie pleaded that the whole land 
was 54 beegahs held in coparceny by plaintiff 
and defendant; that of this, 19 beegahs were rent-. 
Act, the right! beegaJis belonged to anqther property,-13 
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beegahs were aiiscalcalated; a^d that the defend* 
ant had given a kuhooleat for 10 beegahs, being 
half of the 20 beegahs remaining to complete the 
above 54 beegahs, i. e. remaining with fractions 
of a beegah omitted in the calculations. • 

The Assistant Collector gave plaintiff a decree, 
as he held that plaintiff had {moved that defendant 
cultivated the lands, and defendant did not 
prove his special plea of a portion of the land 
omng rent-free. 

The Judge, in appeal, records his judgment in 
the following terms:— “ The appellant has filed 
no proof in sup{>ort of his objections before the 
lower Court, and I see no necessity to interfere 
with the order passed by the lower Court," 

From this decision the defendant appeals 
s|)ecially, and ui-ges— 

1st.—That plaintiS ought to have proved that 
defendant held his lands as mal lands of plaintifl, 
and that they were not rent-free as pleaded by 
defendant. 

2nd. —That the Judge should have specially 
decided whether the 12 beegahs 15 cottabs averred 
by defendant to belong to a property totally 
distinct from plaintiffs did belong to such property 
or not, and that the Judge has not done this. 

3rd. —That the Collector had no jurisdiction to 
try a suit of the nature of that which these 
pleadings brought before the Court. 

The last plea, it may be observed, was not 
taken below; but even then, if the Collector had 
patently acted without jurisdiction, the Court 
would now receive and adjudicate the point; as 
acts done without jurisdiction could be acts of no 
legal effect at all, and must be set aside. 

We find, however, in this case, that the defend¬ 
ant admitted that, as to a certai& portion of the 
land for the rent of which plaintiff sued, be (defend¬ 
ant) had given akuhooleut, or, in other words, had 
acknowledged that lie was plaintiff’s ryot. With 
this prirnd facie evidence of the fact of defendant 
being plaintiff’s ryot, the burden of proving the 
special plea raised by defendant, of his hot being 
plaintift’s ryot for the rest of the land, was cleaidy 
upon the defendant; otherwise, indeed, every ryot 
might meet every rent case by a false plea of 
proprietary title. The Judge, however, has found, 
as a fact, that the defendant did not give any 
proof to support this special appeal; imd with 
such a finding of fact this Court cannot interfere 
in special appeal. Thus, then, on the pleadings, 
the Collector was bound to enquire if defendant 
was plainliflTs ryot or not; and, on the proof before 
liitn, he found plaintiff landlord, suing a party 
who, as defendant, was shown to be really plaint¬ 
iffs ryot. The Collector had, therefore, jurisdictiqp 
under Act X of 1859; and the special appellant’s 
plea, that the CoHector acted without jurisdiction, 
18 untenable. 

Under this state of facts, it is Unnecessary, for 
the purposes of fbU appeal, fej go into the 
other pleas which wei^e disposod of aa matter 
of evidence, because, in such matter, no spedal 
appeid lies. We tteefore dismiss this appeal, 
|,„with costs, Md interest at 12 per cent, till the 
costs be paid. 


The 5th August 1862. 

Present: 

The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley and 
F. B. Kemp, Judges. 

Appeal—SiTor not affeottnf deolaion. 

Case No. 65 of 1862 under Ac||X of 1859. 

Special Appeal from a decision of Mr. E. Lau- 
tour. Judge of the 2i-Pergunnahs, dated the 
\(dh November 1861, reversitig a decree of 
Moulvie Abdool Lnteef Khan Bnhadoor, De¬ 
puty Collector of JuU district, dated the 25tk 
March 1861. 

Kureem Khan and others (Plaintiffs) Appellants^ 
versus 

Sheikh Muhfooz and others (Defendants) 
Respondents. 

Mr. R. E. Twidale for Appellants. 

ilfr. C. Gregory for Respondents. 

The Court will not interfere with a decree proceeding 
on a mistake as to the applicability of a law, when such 
error dot's not affect the proper decision of the case. 

In this case plaintiff, as a superior lyot, sued 
for the rants of 4 beegahs 3 cottahs of land as 
occupied by defendant as a ryot under plaintiff', 
and pleatls a kubooleut, dated 2nd Cheyt 1248 
B. S., purporting to have been given by defendants 
to plaintiff’. Defendants pleaded that they did 
not execute any kubooleut to plaintiff, and that 
the land was their rent-free lutid as Birmuhtro. 
The zemindar supported plaintifiTs case. The 
Court of first instance held the kubooleut proved; 
that the measurement papers by which defendant 
tried to show his land to be rent-free did not re¬ 
fer to the lands in suit; and that defendant failed 
to prove his pleas by evidence. The first Court, 
therefore, decreed plaintilTs suit. 

On ap{)eal by the defendant, the Judge re¬ 
corded tliat “the real controversy is obviouaiy be¬ 
tween the zemindar and the lakherajdar under 
Section 77.” The Judge then went into the 
evidence and discredited that to the kubooleut, 
and observed that there was no payment shown 
from its date, 1248, to 1265, and then a de¬ 
mand for arreare of 1265-66-67 was made. He 
added, the plaintiff had pleaded the receipt cffRs. 8 
as paid in 1265 from defendants, hut had not 
proved it. 

The Judge, thus holding that plaintiff had not 
proved his alleged kubodeut from defendant, 
and the payment which plaintiff averred he 
had received from defendant, dismissed plaintifi[‘’s 
suit. 

Plaintiff’ appeals specifJly, and urges that the 
Judge has wrongly decided tins esse as one be¬ 
tween the zemindar and lakherajdar, and dso has 
wrongly applied Section 77, wWch does not refer 
to a contention of that nature. 

We are of opinion that, although the Judge 
has erroneously cited Section 77 as applicable to 
this suitj still he has done this only incidentally, 
and not in a manner that has affected the proper 
decision of the ease. 
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■ Uc has also, it is true, called the suit a contest 
between the zemindar and reiit-ire(3 holder; hut 
St is <iuite clear, Irnui tin- mam faebs of his judg¬ 
ment, that, in doing this, he only refers to wha* 
he conjectures may be the ulterior object of such 
a suit as this. 

On the substantial questions raised by the 
plaintiff and defendant by their own resp(*etiv(; 
pleadings, Ijc. has adjudicated fully. These ques¬ 
tions were; — 

1a/. —Whether defendant gave plaintiff a kub- 
oolcut. 

'2)1(1 .—Whether defendant had acknowledged 
j)liilntiir’s jMisscssion and right to receive rent by 
a pn'vious i>ayinent to plaintiff. 

'I'hc .fudge has found, as one fact, tliat no 
kubooleut was given by defendant to plaintiff; us 
anftther fact, that defendant had not nnule the 
iilleoisi payment in to plaintilf. 

Upon tliis finding of facts, the .ludge held that. 
plaintiH’hud not. establishcil his claim to rent, and 
dismissed it. We have to obsiTvc, in the fir.st 
filaee, that with findings of fact tlic law does tiot 
allow tliis (’oiirl to intiwferc in special appeal. 

I’lie Ollier point is, whether, by l.lie fact that 
tlie Judge Used the words befiu’c cited, c/'r “the 
rcfd controversy isohviously hetween the zemiridnr 
and lakheraj iar under Seel inn 77,” the sjd-i'ial 
.'ippellant could have been inisli'il or taken liv 
.surprise as to tlni eharacter ol his ph adnig.s. or as 
to the conduct of t.lie ease in tiie, lower Appellate 
(’onri,. 

We do not think Iliat he eonld have been so, 
b(!cause he, joined issue upon the alleged fact of 
the kubooleut and payment pleaded l»y tlic plaint¬ 
iff; and the case was .siih.sfaiitially deciiled, .as 
it ought to have been, upon those points, after 
tioth parties had given Iheevidcuee they thought 
necessary to prove tlicir res])ective jileas. 

d'ho (Itli August 1HG2. 

P)-o)i‘)il: 

The llon’hle ('. li. Trevor, W. S. SoUm-Karr, 
and Ij. S. Jit'Otsou, Jmii'i'x. 

Suit for damag-OB— Injury to land by 

former proprietor—Bmbankment 

. not an encumbrance under Section 

26 Act 1 of 18«5. 

Ciusp No. .‘{,5 of ISaS). 

Pcj'ular Appnul from, a decision of Tiahoo Tu~ 

rnchnaulh Scin, Principnl Sndder Aon'eii of the 

‘Zi-Pei'ffiinnahs, dated the 25lh July 

The Collector of the 24-Pergunnahs (Dcfcnd- 

■ ant) Appellant, 

verms 

Joj’narain Bose (Plaintiff) Bespondent. 

Baboo ShumhoonaiUh Pundit for Appellant. 

Air. R. T. Allan and Baboo Kissev Kishore 
Gifose for llospondont. 

Suit laid at Go’s Rupees 8,351-la-8/3-3^. 

An action for damages will not lie against n pre.spnt 
pniiiriutop for injury dune to the laud during the time of 
^10 former proprietor. 


Kmbankmeuts arc not enoumbrances liaMo U> 1u> rx- 
tinguislipd under Section 2(5 Act I Of lK4i>, which rcfcr.s 
only to tenures and lejises. 

Thb plaintiff sues to I’ccovcr what he terms 
damages, in the shape of rent, due to him on 80 
heegahs 14 cottahs of latnl, taken by (Govern¬ 
ment for the eonstrnction of embankments. 

The plaintiff jnireha.sed the estiitc on which 
tlie said embankments are constructed, at a pub¬ 
lic sale on the I4lh of Pous 12.70, and, admitting 
that tlie land was taken by Government during 
the tenancy of the former proprietor, conceives 
himself entitled to receive the estate in the. con¬ 
dition and with the righf.s and interests therein 
exl.sting at the time of the Decennial Kcttlennmt. 

'I'ho reply oi' the C.ollector, on the part of 
Government, is to the efteet that the lands were 
taken by Government Cor beneficial jiurposcs, 
and to keep out the suit-water by raising em- 
bankinents; and it is urged that the lands must 
liave been taken up at or about the period of the 
Perpetual Settlement, with the full acquiescence 
of the profirietor at the time. The plaintiff 
ha.s obained a decree on the grounds mainly, that, 
in anothiw suit dismissed liy tlie saiiu' Principal 
Sudder Aiueen, a decree ha.s been granted by the 
Judge to whom the appiml in that case lay. 

Ill afipiail. on behalf of (lovcrmnerit, it is now 
urged that, the lands were taken by the leave 
and license of the originid proprietor, and ibr 
the public benefit; that the auetion-pnrehaser 
is barred by the implied eon.sent of the previous 
zemliidiir, and cun derive, by Ids purchuse, no 
rights independent or distinct from that, person,* 
and that., for several years, the jilaintifi has him¬ 
self made no compiaint regarding repairs, as they 
weramade to the existing embankments from 
time 1.0 tune. 

We are clearly of opinion that t he present action 
will not lie, considering it as a jiersonal one for 
damages : the alleged injury was not committed 
during the ]V()pnet()rship of tin* {irese.nt ]ilaintiff, 
and can form fto ground of action to him. If 
wrong wa.s done, which we by no menus lay down, 
tin* right of action would Lave been with the ori¬ 
ginal zemindar or his representative, and cannot 
lie revived in the person of I he new purchaser. 

Tile argument that the embankment is an eii- 
enmbranee, and ought to be e.vtinguished under 
Seetioudfi of the Sale Law (Act [ of 1845), 
iqipears to ns untenable, it being elear that that 
Heetion refers to tenures and le.ises, iiiid was 
never intended to apply to public works of this 
character. 

Even if the embankment eonld be li.dd to be 
an eiieuiubrance, tlie ri'medy would be Ibr the 
plaintiff to .sue for its avoidance, which he has 
not done. 

Whether the plaintiff might not be able to 
show cause why he jhould be entitled to some 
abatement of revenue, is another ijnestioii, which 
we need not determine,. The application, in such 
a case, would lie to th’e Goveniment. 

1'hus, deeming this suit wholly groundless, we 
reverse the decision of the lower Court and decree 
the appeal, with all costs. 
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The Gth Auffusl 18G2. 

Prcuent: 

The Ilon’ble C. B, Trevor, W. S. Seton-Karr, 
and li. >S. Jiiekson, Judges. 

Svidenoe (of separation in Hindoo 
family.) 

Case No. ,17 of 1859. 

Megular Appeal from a tied slot) of Air. R. J. 

Itichard.'ion, Judge of Shuhabad, dated Ike 

mh June 18.59. 

Peary Loll (Plaintiff) Appellant, 
versus 

Bhawoot Koer and otliers (Defendants) Re- 
sponilents. 

Mouloie Alurhumut lltme.in and Baboo Gohiud 

Chuuder Mookerjee for Appellant. 

Moonshee Ameer Ally anti Baboo Kishen Kis/iore 
Ghose for llespontlunts). # 

Sait laid at Oo.’s Rupees 1,57.1-15. 

Deeds of sale aiul mortgage anil mutations of names 
iu die (’ollector’s re^isler a.s ainongst members of a 
Hindoo family, arc evidence of separation. 

Ik this case the plaintiff, Peary Loll, sued liis 
dcct'asctl elder brother’s widow, Musst. Bhawoot 
Koer, to recover tire said brother's share of the 
family estate, which he maintained to have been 
undhided. 

The widow’s answer was that the broiher 
had lived separately and had separate dealings 
for many years before the death of her husband ; 
and that she, having a daughter living, had 
succeeded and was in the, enjoyment ol his 
estate, to wliich the plaintiff had no right. • 

The Mitakshara being admittedly the law by i 
which the parties were governed, the main issue j 
for trial, of course, was whether the family was 
joint or divided. 

Upon this issue the Zilloh .fudge,. with adver¬ 
tence to tlie evidence adduced* on both sides, 
found for the defendant. 

In appeal, it is contended before us that, in 
number and respectability, the witne.saes for the 
plaintiff, as to the estate being joint, far out¬ 
weighed those for tlie defendant to the same cflect, 
and that the doeuinonts which the .1 udge con¬ 
sidered to be conclusive on this point, in fact 
proved nothing at all. 

Bnt, upon reading such of the witnesses’ de¬ 
positions as the appellant’s pleader desired ns 
to peruse, we find them open to the remark that 
neither number nor respcctaliility in witnesses 
will supply the ^ilaco of exact and neceSsary 
knowledge of.the facts to which they depose. 

* These witnesses, we observe, are ready to affirm 
generally the statement which the plaintiff calls 
them to support; but when they are ipiestioned 
as to parncular occuiTenecs conne.cted with , 
the subject-matter, their kpowledge and re- j 
collection entirely fall. | 

On the other hand, the dbenments produced j 
by the widow, Ireing deeds of side and mortgage, j 
mutations of names in the Collector’s register as i 


between the two brothers, are papers which thd 
Court is bound to consider, and which the late 
Sudder Court has always con-sidered as indicating 
that the members of a llindoo family between 
whom they have been executed were, at the time, 
living, not in a joint undivided condition, but 
separately, each liir himself. 

We therefore affirm the decision of the lower 
Court, and dismiss the appeal, with costs. 

The Gth August 18G2. 

Present: 

The Ilon’ble C. B. Trevor, W. S, Seton-K.arr, 
and L. S. .laekson, Judges. 

Xiand (illeg-ally taken by Government 
for embankments)—Kent. 

Case No. 404 of 1859. 

Special Appeal from a decision of Mr. E. 
Jjoutour, Judge oj the 'lA-Peryunnahs. dated 
the Sth July 18.59, reversing a decree of 
Baboo Tarnrhnnitfh Sdii, Principal Sudder 
Ameen of that District, dated the Zlst De¬ 
cember 1857. 

The C’ollcetor of the 24-Pergunnah8 (Defendant) 
A ppeUaut. 

versus 

.Toynarain Bose (Plaintiff) Respondettl. 
Bitlioo Shumboonaulh Pundit for .Vpptillant. 

Air. R. T. Alltm and Baboo Kishen Kishore 
Ghose ibr Ilesjxmdeui.. 

The Government helff Ihilile for tlie rents of land not 
legally ami fiiriniilly tiiKen |Kissession of by its oflioers 
for embanknietita, during the time, of its wrongful u.sc 
find oceuif.'iliun. 

This case has been re.scrved, in order that it 
might be beard together with a I'cgular apiieal 
relating to nearly the same subject, between 
the siime. parties—(for which see our decision of 
this day’s date.) 

The filets of this case, however, as f<>und by 
the .Judge, differ considerably 1‘rom the facts in 
the regular tijipeal, and the difference is admittctl 
by the piu-ties. 

Tlie pltiintiff sues for rent to the amount ofl 

l, 407-7-18-2, being principal and Interest due ou 
70 beegahs of land, taken up for embankments 
by Government from 1258 to 12G1, and since liis 
purebasc of the estate at auction. 

The facts, a.s found on the admission of Go¬ 
vernment, are that the Officers of Government, 
in taking this land, did not act with reference tq 
Regulation 1 of 1824, or under any legal formali¬ 
ties whatever. 

Had the officials had recourse to the Regula¬ 
tion in question, then the plaintiff would have 
had liis right to compensation in the shape of so 

m. '^y years’ purchase of his- rental, or in the 
shape of a remission of revenue, A' of both. 

As it is, the Government is in the possession 
of the lands simply as a treBjiasser, and it is no 
reply to this to uige that, if the plaintiff takes 
the embankment and its benefits, he must al*'. 
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bii tiontont to take tlie loss arising from the 
diminishf{t area of the laud. 

% Thus, in regard to the ftffiu wliieh the action 
has taken, tlie j)liiiutifr sues for the rents on 
fhe lands, which rents tie might have collected 
hud the lands not been illegally taken possession 
tif fiir other purfioses; and, as we arc clear as 
to the ubsenec of law on the part of Govei'n- 
incnt, and ns to the existence of a right of per¬ 
sonal action on the jiart of the proprietor, wc 
see no reason why that action should not as¬ 
sume the shape of a demand for his rents. 
'I’he rents for lands wrongfully in the use and 
occupation of (Jovernuient officers have been 
ailjudgi'd by the lower Oouit on legal evidence; 
and, deeming the plaintiff fully entitled to relief 
in this instance- in tlic shape prayed for, wc 
dismiss the spi'.cial appeal, and affirm the Judge’s 
decision, with costs. 


The 9t}i August 18(52. 

Prcxcut: 

The Ilon’ble Sir Barnes Peacock, Kt., Chief 
./iixtue, and the llou’lile II. V. Bayley and F. 
B, Kemp, Jiulffes. 

Suit to contest notice of enhance¬ 
ment—X<ooal enquiry (The ordering' 
a discretionary nrith Judge)—No 
special appeal. 

Case No. 1.V2 of iHfi'i. 

Speeial Appe.al from a dermon of Mr. JH. Jack- 
son, Jtul^e oj Miit.iiapor(\ dated the 1(!/^ T)rrem- 
ber 18(51, iiiodifi/ioir a decree of the hepuhj 
('olfector of I’umlook, dated the. Hist Aagvst 
18(51. 

lleeraloll Seal and others (Defendants) 
Appellants, 

versus 

Oiingadliur Sunnaputty (Plaintiff) Itespondent. 
liuhoo Kishen Ktshore Ghosc for Appellants. 
JJaliou Jugdannvd Mookerjee for Kesjiondent. 

In a suit briniglit to coiUcst a nolii'c of ciiUancoiTient, 
a .ludge is not boiuKt to order a local cn(|iiiry merely 
because bo iiiuclrntally stales su<di ,iii eoijuirv (o be tlie, 
lest source from whicli to olilaiii ridiablc evideuco upon 
the poiiK of rates. 

Nor will a special appeal fie on the subject of the 
Judge exercising a discretion os to ordering or not 
ordering such an enquiry. 

Its this case the plaintiff had been served with 
a notice by defendant, to the effect that it was 
the intention of the latter to enhance plaintiff’s 
rents. Plaintiff then sued to contest defendant’s 
right to enlmnce. Defendant pleaded that he 
had issued the notice according to law, and tliat 
Lhe rates which ho demanded were fit and proper 
rates, with reference to those paid for lands of a 
ntuilar (iuality in the neighbourhood. ^ 

The Gom't of 4r8t instance dismissed the plaffit- 
ifT 8 case, holding that the rates demanded were 
pr-oper rates, and that plaintiff had shown no 
?ood cause why he should be exempted from 
'^yiug them. 


The defendant appi'aled to the .1 udge, who held 
that the notice under which defendant sought 
to enhance did not mention the grounds upon 
which onhaucement was doinanded. This the 
Judge deemed “ the most important fact, which 
the law imperatively required to be entered in 
the notice; and that its absentie, in his opinion, 
rendered the notice totally invalid, and the en¬ 
hancement, under such notice, illegal.” The 
Judge, however, went, on to state that, as the 
jileailers of both parties stated their wish that the 
ease should not he decided ujion this ground, but 
upon the merits, he jiroceeded so to decide that 
case. On the merits, the «Iudge held that it was 
proved, as a fact, that the jJaintiff had resigned the 
jul(or^o) lantl. and theretlue plaintiff was, as re¬ 
gards that land, in the jmsition of a new ryot, and 
must pay whatever rent the zemindar demanded. 
In respijcl. to the remainder, or kolaye (high) lamls, 
the Judge hel<l that plaintiff had proved tliat he 
hud paid, for twenty years before, at the fixed 
rate whicli he ph'aded he had. 'I'he Judge then 
rcferretl to the evidence given on both sides upon 
this point, and concluded thus:—“This part of 
the case has not been well* cnijuired into, but, 
looking to the evidence of both sides, I think that 
it preponderates in favor of the zemiudiu' (defend¬ 
ant).” 

The Judge next refers to the evidence us to 
the increased productiveness of the land, and, 
not deeming that evidence sufficiently clear to 
enable him to decide the matfor, gives no tipinion 
iijiou it. As to the iiuestion of wliethcr plaintifi 
held a larger area than that for which rent had 
bee.n paid, the Judge hehl that the case of plaint¬ 
iff’s hokiing a larger area was not made out. 
Then, a.s to the rates, tlie Judge’s decision was 
that d(‘fendauts must produce tlie clearest proof 
that the I'ate of plaint iirs holding was below -tlic 
prevailing rates, and also that it apfieared f hat 
sjMieial enipiiry on the sjiot was neecssary before 
any decision pn such a point could be come to. 

Tbe Judge, ’«i conclusion, makes certain re¬ 
marks, which we give in his own words, as the 
defendant’s appeal "is based ujxmthem:—“I’he 
defendant has, widiout any thought or care, is¬ 
sued an illegal notice, dealing only in generalities, 
on the ryot; and has attempted to support this 
notice by evidence which is as wanting in parti¬ 
culars as the notice. On such evidence, I cannot 
declare the ryot’s holding liable to enhancement. 

I would recommend the zemindar to collect his 
evidence, both oral and documentary, first, and 
then to issue his notice of cnbancement. ITo- 
ceedings conducted as in this case must mid in 
injustice.” The Judge then dismissed plaintiff’s 
case as to (he jul or relinipushctl land, and in 
reg^d to which the Judge load hold that plainlifr 
was in the position of a new ryot with n(j 
rights against enhancement; and he decreea 
plmntiff’s ease as to the kolaye or remaining 
lauds. 

It is against so much of the Judge s decree as is 
thus in favor of plaintiff that the defendant appeals; 
and he urgsas Ins main grounds of appeal, that the 
Judge, after stating that he would decide the case, 
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not witli refereuce to llie supposed ille}>;aHty of the 
nofcj(ie, but upon the merits, has, in fact, decided 
it upon tJie illej^ality of the notice, as shown by 
the passage from his jucltriuinit cited in inverted 
commas. It is also urged that the Judge thought 
that the evidence was insnlfieient, and that the 
case could only be <leeided alter a local enquiry; 
and yet did not order any such local enqtiiry. 

Having lieard the C!ounsel for the appellants, we 
are of opinion that there, is no suflicient ground 
for allowing the speeiid appeal in ibis ease. Look¬ 
ing at the judginejit as a whole, it is elear in the 
first place, that the fludge was of ojiinion that 
effectual illegality in the notice served by defend¬ 
ant was enough toju.stify a decree against him ; 
but that, as the opposite jiarty waived this ohject- 
tion atid pressed for a decision iqion the merits, he 
should proceed to give such a decision. He 
thereupon goes into the evidence, and holds it 
clearly proved that, for the jul or rice land, 
laintiff was liable to have his rent enhanced; 
ut that, for the kolaye land, defendant haa not 
showed that he had any right to obtain a decree 
for the rates for which he had given notice, 'riien 
the Judge proceeds to say incidentally that, in all 
such c.ases, the best evidence on the point of rates 
is thaf which is to be acijuired by enquiries on 
the spot. After which, i-everting to the illegality 
of the defendant’s notice, the Judge indicates 
that defendant, should take care to make his no¬ 
tice legal, and also to get together better evi¬ 
dence on future occa,sious than he had on this. 
The Judge finally decrees against the defendant 
in respect to the kolaye lands, to that extent, mo¬ 
llifying the decision of the (lourt of first instance.. 
Jn this judgment by tlu- Jn/lgc, we cannot see 
that the Judge, as alleged by the ajipellants, has 
decided the ca.se on a [xiiiit iiiam ivhidi he had 
recorded that he would not decide if; nor do wc 
think the Judge was hound to order a local en¬ 
quiry because he ine.idcnfolly state<l such an en¬ 
quiry as ilic hesi. source from which to obtain 
reliable evidenee upon the point; of rates; nor, 
indeed, would a siiecial apjieiil lie on the subject 
of a Judge exenasing a disiu'ctiou as to ordering 
or not ordering such enr|uiiy. I’hc Judge has, 
in short, in our vii'w, decided this case upon tlie 
merits; and, thinking tliat t.ho defendant liad not 
made out all his case upon hi.s evidmice, dismis.sed 
that portion in regard to which this was his opi¬ 
nion. 

On the whole, then, ns wc see no ground to 
dec.ree thi.s special appeal, we dismiss it, with 
costs, and interest at 12 per cent, upon those 
costs till they be paid. 


The 12th August 1862. 

Present; 

The llmi’ble Sir B,amc8 Peacock, Kt., Chief Jm- 
tiee, aikl tljc Ilou’ble II. V. Bay ley, and P. B. 
Kemp, Judges. 

Tttle—Bwldeuoe—P o » » © s B i o n—F r o- 
duotlon of Conireyance—Statement 
of former owner. 


Cu.se No. 27 of 1862. 

Hegular Appeal from a derision of Mr. L. S. 

Jachsojt, Judge of Nuddeu, dated the 25tK 

November 1861. 

Mr. George Clarke (Plaintiff ) Appellant, 
versus 

Bindabun Chunder Sircar and others (Defend¬ 
ants) Pespondents. 

Baboo Jugdanmd Mooherjec for Appellant. 

Baboo Bunsheehuddun Mitter and Ro/nanaiith 
Bose for Respondents. 

Suit laid at Co’s Rupees 2,.‘)82-15. 

Possession is cvklpnce of title, ntul givcN a good tide 
fis against a wrung door; lull a pci'soii win) lias uol. luiil 
possu.ssioi) cannot, wilhoul iiroof of title, tin n ai other out 
of possession, even though that oDier may hare no title ; 
for possession is a good title, against every one wlio can¬ 
not prove a belter. 

Ttio mere prodiiclion of a conveyancfi i.s'no evidence, 
that the person prodnciiig the doeument h.is obtained a 
cvHiveyatice from the. person to whom the property was 
thereby eonveyi'd; more espeei.illy wlien tins [leison 
who prodiiecs the doeuinent is not, and never has been, 
in poBses.sioii ol the properly. 

A statement, n-latiog to jiroperty madi. by a person 
when ill po.s.session of tlial property, may be evidenee 
against liiiuself, mid all persons deriiing Ibe proper 
after the statemont; but a statement madi" by a forii 
owner that lie had eonveyi.d to a, particular person c.ii 
not be evidence against third persons. 

This suit wius in.slitntcd in the Judge’s Court at 
Nuddea, to recover p 08 .se.s.sion of o piece of land 
and daniugcs for pulling down a dwelling hou.se 
which stood thereon. 

The plaintiff vvas the manager of the Bengal 
Indigo Company. Hit alleged, in his plaint, that 
Mr. Harris, the fiinncr owuicr of lactory Khal- 
boolia, purchased (he premises in question under 
a kubala, dated 7th I’nlgoon 1248 ; awl that, siih- 
seipiently, the managers of the Bengal Indigo 
Company, who purchased the said factory, enjoyed 
possession oi the liouae, in question by right 
the purchase of tlie Khalbooha concern ; and that 
defendant, on the 10th Calgoon 1265, dispossessed 
them and Lad since pulled down the house. 

'I'he finst issue framed for adjudiciition was— 
“It is true that the land and the dwelling-house 
were purchased by Mr. Harris, and that the right; 
and interests thereof were jmrehased by the Ben¬ 
gal fwligo Company from Mr. Harris. The con¬ 
veyance to Mr. Harris was produced, but it does 
not appear to have been proved, and it was not 
old enough to be admitted in evidisnce without 
formal proof; but this case does not turn upon 
that point. No subsequent conveyance was pro¬ 
duced ; but, in order to prove his title, the plaintiff 
filed a petition said to have been presented to the 
Collector by the agent of Mrs. Harris under a 
general power of attorney, and a petition to the 
PrincipaliSudder Ameen by Messrs. Cockerell and' 
through their vakeel, the former acknowledginj 
tlietransfer of the Khalboolia tancem by Mrs. 
Harris to Messrs. Cockerell aud Co., and the laticr 
acknowledging the conveyance of the same con¬ 
cern by Messrs. Cockerell and Co. to the Ben¬ 
gal Indigo Company. The Judge was of opinion 
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tliat tin* pt'lilions were not evidence o(‘ tlie | 
transfers mentioned in them respectively; and 
he held that, even if they were admissible as 
evidence of the transfers, there was nothiuff to 
sliow tliat the house and land in question, which 
had been purchased by Mr. Harris under a sepa¬ 
rate covoyance, were ever lucrffcd in, or formed 
part of, the Khalboolia concern, or were alienated 
as part of the ajipurlenances of that concern; 
and he dismissed the plaintill’s suit. 

From this decision tin; plaintifl has appealed, 
aad it is coni ended, on his behalf, that as the 
title of Suda Sheeb, from whom Mr. Harris 
purchased, was not contested, luid as the defend¬ 
ants de<’lared that three-fifths^ were derived 
throujjh him, the pl.iintills were entitled toreemyer. 
But it is clear that the onus lay upon the plaintiffs 
to prove their title. Not having been in posses- 
bion, they could not recover against the defend¬ 
ants without provino title. Possession iaevidef.ee 
of title, ami gives a g md title as against a wrong¬ 
doer. But a person who hits not had possession 
cannot, without proof of title, turn another out of 
possession, even though that other may have no 
title; for possession is a good title ngain.st every 
one who cannot ]')rove a hetter. It was admitted 
hy the plaintirs vakeel, .lugdanund Mookerjee, 
that there was no evitleiice to prove that cither 
Messrs. Cockerell and Co. or the Bengal Indigo 
Company ever had possession of the housi‘ and 
laud in iiuestion; and ho acted very jiroperly 
in not wasti'ig the lime of the Court by reading 
the depositions of the witnesses when he found 
that their evidence proved notliing material for 
the decision of the ease. He took every point 
that was available for his client. He contended 
that the fact of the plaiutiirs produeiiig the con- 
vevaiiee from Suda Shctdi to Mr. Harris was 
butlieieui evidence that the plaintifl hi^ de¬ 
rived title from Mr. Harris, inasmuch as it was 
always the praetiee for the seller to deliver his 
title-deeds to the purchaser. But it is clear that 
the mere production of a conveyance is no evid¬ 
ence that the person producing the doeuments 
has obtiiincil n conveyance from the person to 
whom the property was fherchy conveyed, more 
especially when the person who produces the, 
document is not, and never has been, in possession 
of the i.'roperty. Further, he contended that 
the petitions were evidence of the traiisfei’s 
thereby acknowledged. But they were clearly 
not evidence. They amounted lo nothing more 
tliim statements. If Mrs. Harris had declared in 
the presence of a witness that she had conveyed to 
Messrs. Cockerell and Co., her declaration would 
not have been evidence against a third jiarty. bhe 
could not have been indicted for perj ury if her state¬ 
ment were false, and the defendants against whom 
her statement was oflered had no opportunity of 
cross-e.xanuning her. If her stateincnt would not 
liavc been evidence against the delendants, upon 
what princijile can it be contended that a<H>etition 
coutaniing an acknowledgment by her agent was 
. evidence against them ? A stateuieut relating to 
projierty, made by a person when in possession of 
hat projicrty may be evidence against himself 
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and all persons deriving the property from him 
after the statement; but u stalemcnt made by a 
former owner fhat he had conveyed to a parti¬ 
cular person, could not possibly be evidence against 
third persons. If it were so, A might sell and 
convey to 15, and afterwards declare that he had 
sold and conveyed to C, and C might u.se the 
statement as evidence in a suit brought hy him to 
turn 15 out of possession. If such evidenee were 
admissible, no man’s properly would be safe. 
The petitions, therefore, weiii properly rejected, 
h’lirther, it was urged in nrgnmeni, on the part 
of the plainliil, that possession had been deliven:d 
to Suda Sheeb under Act IV of 1840; but that 
did not carry the case farther, for it was nol. donii'd 
that the property had formerly belonged to Suda 
Sliecb, but it was not proved liuit Mr. Harris ever 
received jiossession from Suda Sheeb. Further, 
the plaintiff’s vakeel produced two cotiveyaiico.s 
which were alleged lo be couveyanees from Mrs. 
l^rris to Messrs. Cockerell and Co., and from 
t^^m to the Ueiigal Indigo Company; but they 
were not proved. It wa.s alleged that tliey could 
not be jirodueed in the Court hclow, hi'cause they 
wore ill England at the tinu' of the trial; hut the 
nhiintiIf ought not to liav(> gone to trial upon the 
issue raised witliont proof of those coiiveviiuces. 

It was .said that he was mistaken in considering 
that the petitions would he admissible evidence, 
and therefore he went to trial without the deeds. 
If this wore so, his proper course was to apply to 
the Court below for a review of judgmunf. under 
Section 37f> of Act Vi 11 of 18.'59. It is clear 
that the plaintiff has no right to produce additional 
evidence in the A[>i!?‘nato Court for the purpose of 
reversing tin* decision of the lower Court. If, 
however, this Cfmrt had been satisfied that in¬ 
justice would bo done by not admitting the deeds 
in evidence, it would probably, under the circum¬ 
stances, have adopted some course, eitlicr umlcr 
Section 3o5 or otherwise, for the purpose of giv¬ 
ing the ^ilaintiif an opportunity of proving his 
title upon sw.li terras as they might liavo eonsi- 
derc<l reasonable. But they found that the deeds 
did not describe the bouse and land as part of the 
property intended to be conveyed, but merely 
convoyed the Khalboolea, concern. If, therefore, 
the deeds had been produced and proved, tlie 
plaintiff would not have been forwarded, for there 
was no evidence to prove that cither Mr. Harris 
or the plaintiffs had ever had possession of the 
house and land, or had ever used or treated them 
as part of the concern; and without such evidence 
they could not pass under the general description 
of the deeds. I'he Judge was right in stating 
that there was nothing whatever to show that the 
premises purchaseil by Mr. Harris m 1248, under 
a separate title, ever merged in the Khalboolea 
concern or were alienated as part of its appurte¬ 
nances. There could he no benefit derived from 
determining whctlicr tiie deeds now prwJuced 
were e.xccuted or not; for, if they were executed, 
there is no evidemie to show that the description 
of the property intended to be conveyed by them 
was sufficient to include the property in dispute. 
On the contrary, it lias been c.xprcssly found by 
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the J<wcr Court that a similar descriptiou on the 
petitions was not SutUeient to iiiclwle it. The 
appeal, tlierefore, must he dismissetl, with costs, 
suiil interest thereon at 12 per cent, to the time 
of realization. 

The 12th Aujrust 18G*2. 

Present : 

The lion’hle Sir Barnes Peacock, Kt., Chief 
Justice, and the Ilon’hle M. V. Bayley and 

F. B. Kemp, Judges. 

Suit for Pottab—Aooretiona—Section 
2 Act X of 1859—To wltom rent 
payable. 

Case No. 97 of 1862 under Act X of 1859. 

Special Appeal from a decision ■}f Mr. G. G. 
Morris, Officiufiug Judge of Dinagepore, dated 
the 19l/t November 18()1, uffininiig a decree of 
Mr. J. M, Loads, t 'olector of Maldah, dated 
the lath Fehtuary 1861. 

Kishen Dlum Audhikaree C^^ne of the Defend¬ 
ants) Appellant, 

versus 

Mr. J. D. Campbell (Plaintifl) and others 
(Defendants) Respondents. 

Bahops Jvgdannnd Mooherjee and Kishen 
* Kishore Ghose for Appellant. 

Baboo Anshootosh Dhur for Respondents. 

A jotedar under tiovernment is not entitled to a 
potUiii ft'oiu tile .^eiiiiiidar, in renpuct of an acerctioii by 
alluvion to a jote the rent of which is jiayable to Go¬ 
vernment. 

In this case the plaintiff sued 'for a pottah of 
land pained by alluvion. It was found by the 
Court below that the land was an accretion to the 
jietitioncr’s jote, and that he was in possession 
of it; and a pottah was awanled. Against this 
decision the defendants lifts appealed; and it is 
contended that the plaintiff is not entitled to a 
pottah from the defendant, inasmuch as the 
hiintiff is not his ryot, and doc.s not fiay rent to 
im. It appears that the plaintiff holds his jote 
under Covernment., and not under the defendant; 
and that he pays his rent to (Joverninent, and not 
to the defendant. Under these (dreumstanees, he 
is not entitled to demand a pottjih fi'om the defend¬ 
ant, and if any question arise between the ])hiint- 
iff and defendants )is to the right to the accretion, 
it must be determined by the Civil Court. Sec¬ 
tion 2 Act X of 18.59 enacts that every ryot 
shall be entitled to receive a pottah from the per¬ 
son to wliom the rent of the land held or cultival- 
ed by him is nsiyable. In this case the rent of 
the jote is payable to Government, and, sa the 
accretion was to the .jote, the plaintiff has no 
right to demand a pottah from the zemindar or 
his ijaradar. He is not a ryot of the zemindar 
or his ijaraflar,iior isrent jisryahle by him fo the 
zemuninr or his ijaradar for the accretion. The 
appeal mu.sb be decreed, with costs, and interest 
upon such costs, at 12 pci* cent., from this date 
to the time of rcidization. 


The 12th August 1862. 

Present ; 

The Ilon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Ilon’ble 11. V. Bayley and F. 
B. Kemp, Judges. 

Special Appeals from a decision of Mr. E. Jack- 
son, Judge of Miduui>ore, dated the 2()f/i No¬ 
vember 1861, reversing a decree of Mr. J. F, 
Neioith, Deputy Collector of Gurbetta, dated the 
13</( July 1861. 

Bnhanoement of rent—Presumption 
of Occupancy from Permanent Set¬ 
tlement. 

[ Case No. 91 of 1862 under Act X of 1859. 
llujah Munmohun Sing (Defendant) App dlant, 
versus 

Messrs. 11. Watson and Co. (Plaintiffs) Respond¬ 
ents. 

Baboos Unvoda Persad Bunerjee and Onoocool 
Chunder Mooherjee for Appellant. 

Mr. R. T. Allan for Respondents. 

The presumption of octupaney from the Permanent 
Settlement, created by .Section d Act X of I.Sj!l, is I’e- 
buttod by tlie ryot relying ni)on a |iot.Uih granted after 
tbe I'ermaneiit .Settlement. 

Pi.AiNTiKF sued for a three-.anmi instalment of 
enlnmceil rent, ailegeil to be due for the months 
of Bysakh and Jeyt 1268. 

The defendant set up a pottah alleged to have 
been granted on the 2nd Afaugh 1212, at the rent 
of R.S. 12 per annum, for deariug jungle; and 
idleged that ho had Ween in possession more than 
57 yetirs at that rent. 'J’he answer contained no 
allegation that the land hail been held at that 
rent from the time of the Permanent Wettleineut. 

The Deputy Collector held tliat, if the iiottah 
was genuine, the rent could not be enhanced, and 
if it was not genuine, the rent could not be eii- 
hnneed, as the ilefendant had held at the rent of 
Ks. 12 a year for 20 years and ttiere was no 
proof that the rent had been fixed subsequently 
to the Permanent .Settlement. From that deci¬ 
sion the plaintiffs appealed. The Judge, uiioii 
appeal, considered that the pottah was not a 
genuine one, and held that the payment of a uni¬ 
form rent of lls. 12 for 20 ye.ar.s was no answer to 
the claim to enhaiiee, as the defendant had rested 
his defence njion the pottah alleged to have been 
granted in 1212. 

From this decision tbe defendant has appealed. 
We think that the Judge was right. .Seelion 4 
ActX of 1859 makes the ])ayinent of rent for 20 
years, without alteration of the amount, presump¬ 
tive evidence that the land has been held at that 
rent from the time of the Pennanent Settlement; 
and, unless the presumption is rebutted, the ryot 
is entitled, by Section 3, to a pottah at tjiat rate, 
and his rent, consequently, cannot be>,cnhanced. 

But in this case the ilefendant did not rely 
upon the fact that the land had been held at a 
rale of rent which had not been changed from the 
time of the Permanent Settlement, but upon a 
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pottah allej'ed to have been granted in 1*212, long 
after the Pennanent Settlenii'nt. His own de- 
fenee rebutted the presumption; and, although 
he failed upon the ground that the pottah was not 
a genuine; one, he never alleged, in his answer, 
that the rent of Us. 12 had been paid from the 
time of the Permanent Settlement, ns he ought to 
have done if he intented to rely upon that defence. 

Another point made by defendant was that the 
plaintills had sued for a tliree-anna instalment for 
I *269, and that that year <lid not commence until 
the ceremony of Poonnea was performed, and that 
as that ceremony was not performed in plaintiffs’ 
zemiiularee, the rent was not due. This was not 
a plea that a particular usage existed in the ze- 
miiiduroc, that no rent for the year should be 
f»aid until after the ceremony should be per- 
foi’uied. But the mere fact of the non-perfor- 
niauct! of the c.ereinony was set up as a d('feiu:e. 
The tludge held that that ilefenee was frivolous, 
and we cntii-ely agree witli him. It was not, 
therefore, necessary for liim, ii()r is it necessary for 
us, to remand the <*ase l(>r the purpose of trying 
whether the eereinoriy of Poonnea had been per¬ 
formed or not in the plaintiffs’ zemindurce. 

The appeal must be di.smissed, with costs, and 
interc.st on such costs, from this date to the time 
o( reulizutiun, at the rate of 12 per cent, per 
annum. 


The 12th August 18()2. 

Present: 

The Tlon’hle Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the Hon’ble H. Y. Bayley and F. B. 
Kemp, Judges. 

’Variation of case after rejection of 
documentary Bvldenoe—Admission 
of one ryot as agrainst another. 

(lase No. 176 of 18(5*2 under ActX of 1859. 

Special Appeal from a decision of Mr, E. Jack- 
sou, Judge of Miduapore, dated the Kit// De- 
cember 1861, reoe.rsing a decree of Mouhne 
Khyrat Ilossein, Deputy Collector of that Dis¬ 
trict, dated the ibth June IStil. 

Nurrohuri 7 Mohonto (Defendant) Appellant, 
versus 

Narainee Dossee (PlaintilT) Respondent. 

Bahoo Jugdanund Mookerjee for Appellant. 

Baboo Unnoda Persad Banerjee for Respondent. 

The plaintiff, haying sued for rent upon a kuboolnut 
and failed to prove it, is not entitled to a decree if he 
shows that the defendants had jiaid liim rent for a num- 
l/cr of years; the Court observing tliat it would not 
be the exercise of a sound discretion to allow a party 
wbo relies upon a document to set up a fresh case when 
an issue as to the execution of such document is found 
against him, and there arc goiMi reasons for believing 
that, tlie document is not genuine, 

Ati admisfiion by one ryot as to the rate at whjch lie 
holds (tboiigR agiunsl his own interest) is not evidence 
to prove tile rate at which imotlier ryot holds. 

In this case the plaintiff sued for rent, alleged 
to he due to him from the defendant under a 
kubooleut. The Deputy Collector decided in 


favor of the defendant, holding that the plaintiff’ 
had failed to .prove the kubooleut, and considering 
it a forgeiy. Upon appeal, the Judge affirmed 
the decision of the, Oourt bi'low, and agreed with 
the Defiuty Collector that the alleged kubooleut 
was a fiirgery. Subsequently , the Judge, upon 
the application of the plaintiff^ granted a review; 
and, after receiving further evidence, found that 
the ryots had, for te.n years, paid rtjnt at the rate 
claimed liy the plaintiff, and decreed in his favor. 
But he did not find that the kubooleut was 
proved ; on the e<intrary, be say.s “ putting ont of 
all sight the kuhoolouk the facts which are 
deposed to are a proof that, for a large number 
of year.s, the ryots did pay at the higher rate." 

From this last decision the defendant has 
appealed, upon tlie ground that tin; jilaintiff hav¬ 
ing sued upon a kubooleut. and having failed to 
prove It, was not (;ntitled to a decree in his favor. 
We are of opinion that plaintiff was not entitled 
to recover. It is a general rule that a plaintiff 
must prove his ease as laid in his ])laint or written 
statement. If there is a variance between his 
statement and his proofs arising from inadvert- 
anec or mistake, the Court may allow the issues to 
be amended ; but that is entirely at the discretion 
of the Court; and we think that it would not he 
the exercise of a sound discretion to sllow a party 
who relies upon a document to set up a fresh case 
when an issue as to the execution of such* iloeu- 
inent is found against him, and there are good 
groumls for believing that the document is a 
forgery. Case.s have occurred in which parti(« 
liave attempted to support even a good case by 
forgery or perjury. If they fail in such attempt, 
they are very j<»stly punished, and are certainly 
not entitled to any indiilgonee from the Court. 
'I’he plyintiff, having failed in proving his .ease as 
originally stated, is not entitled to stuicced ; and 
in tills ease there arc no sufficient grounds fiir 
allowing an amendment. 

The ifppep.1 must be decreed, with costs, 
and interests thereon, at 1 ‘2 per cent., from this 
date to the time of realization. 

AVe observe that tlie Jiulge, in his judgment 
in review, says that he consiilers the admission 
made by the ryots who deposed in certain suits 
as to the rates of rent at which they held 
good, not only against tliemselves, but against 
ail their Icllow-ryots. I’heir admissions were 
against their own interest, and were sufiported 
by their receipts. We refer to this merely to 
correct the mistake into which the' Judge has 
fallen. An admission by one ryot as to the rat« 
at which he holds can surely not lie evidence, 
though against his own interest, to prove the rate 
at which another ryot hohls. We do not deter¬ 
mine the case upon thi.s point, hut our decision 
is founded on the other reasons above given. 


The 12th August 1862. 

Present; 

Tlic Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Iloii’ble 11. V. Bayley and 
F, B. Kemp, Judges. 
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Plaint (Fraudulent omission in')— 
False verification by agrent—Kig'li 
Court’s power of superintendence 
and revision as to orders for a Cri¬ 
minal trial for pexjury. 

Case No. 1188 of 18t!2 unclor Ai;t X of 1859. 

Special Appeal from a decinon of Mr. JH. Lau- 
tour, Judpc of the ‘iA-Pcrguuuahs, dated the 
28/A March r8(i2, modift/in" that of Mr. It. T. 
Sevextre, Deputy Collector of that District, 
dated the V2th July 18G1. 

Tarapersad Iloy Chowdhry (Plaintiff) Appellant, 
versus 

Gopal Doss Dutt and others (Defendant^) 
Respondents, 

Mr. R. T. Allan and Baboo Dance Madnh Da- 
nerjee, tt)r Appellant. 

Baboo Dwarhanauth Milter for Respondents. 

A iilaintiir is not necGss;inlv Kiiilty of fraud if lie 
oiiiits to state in his plaint that he had formerly sued 
for a portion of the rent now sued for, luit Imil failed 
for waul of e\ idi nee. Nor eiiii he tie jiunished for false 
verifuaiiiou under Seetiou .'>7 Act X of I8'i9 in rospeet 
of a plaint verified hy hi^ jifteat. So iiiueh of the lower 
Ooufl's judjrmcut as deelared the plaiiitilf poilty of 
fraud and desev^ iiin to be punished for false voritie ltion, 
and as ainouuled to i.n order ill view to Criiiiiiial pro- 
ooedin^s being lakeii again.st, him, was eaueelteit in the 
exeicise of the llinli Court’s genera) powers of super¬ 
intendence and revision. 

In this case the [ihtintiirsued for arreiir.s of rent 
Iroiii Fous l‘2(i.5 to (jheyt 12G7. 'i'he defendant 
pleaded that the plaintiff had already instituted 
a suit for the rent from Pous 12(i5 to Aughran 
12GG, and that that .suit had ..heeii disuiis.sed. 
The plea was proved ; littt the Dejiuly Colleetor, 
iiotwitlistandiiig, gavi- judgnuMit for the full 
amount. The delendnnt deposited the, amount 
decreed aoainst him and tippealed to the Jtitlge of 
the 24-Pergunnaha, who ordered that the amount, 
in respect of whieh the plaintiff hail fonrerly sued, 
should be repaid to the, delendant. 'Tn recording 
his judgment in the ease, ili<‘ Judge say.s :—“ It 
is urged that the plaintiff ought to be punished 
under Seetiou 3G. Jle lias fraudulently blended 
an old claim with a new one, so as to obtain a 
decree for monies whieli he failed to recover in 
his original action. Doubtless, he ought to be 
punished for a false verification. 'J'he Deputy 
Colleetor will call upon the plaintiff'for any de¬ 
fence he jnay have to iiuilte under the GGth Sec¬ 
tion of Act X of 1859, and pass such ordcis as 
may seem esjiedient.” A copy of the judgment 
was, in pur.suanee of a menioraudmn made in ptn- 
cil by the Judge at the foot of it, forwarded to the 
Duputy Colleetor, who sent the case up to the 
Magistrate. 

The plaintiff'has appealed upon, amongst others, 
the following grounds, viz. that the dismissal of 
his former spit for want, of evidence is no bar to 
his suing for the same amount, and that he was 
entitled to renew his suit; that the Deputy Col¬ 
lector liaving decided the point iu liis favor, the 
. Judge had no power to remand the case to the 
Court of first instance to make an enquiry into the 


matter of perjury; and that the plaint not having 
been verified by the plaintiff, but by his agetft, 
the plaintiff is not guilty of perjury. 

It is admitted that the decree is eorroet. It is 
likewise admitted that Ihe fiirmer suit was dis¬ 
missed for want of evidonee, and that there was 
no finding in that suit that the rent was not due. 
'J’here is certainly no such finding in the present 
suit. I'he plaint in the pre.sentsuit merely stated 
that the defendant held the lands at such a rate, 
and that the rent, from Pons ]‘iG5 to Clieyt 12G7, 
wa.s in arrear and unpaid. Thei’e wa.s no statement 
in the plaint shown to be lalse within the uicar.ing 
of Section 86. J'lu; only thing is that it did not 
state that the ])huntiff‘ had formerly sued for a 
portion of the rent, but had failed for want of 
proof. The de.fendant did not aiipe.ar in t.iO for¬ 
mer suit, and if the plaintiff'liad failed to appiair 
and olfi-r evidence, he might have brought a fresh 
suit under Act X of 185!), Sections 54 and G8. 
The plaintiff'was not guilty of perjury even if he 
had verified the plaint ; but, in fact, be did not 
verify it liiiiiself, but it was verified by bis agent 
under Si’Ctioii 09. If all tin* facts slated by the 
.Judge were proved, the plaintiff' eoiild not lie 
i e.onvieted of perjury. VVe, therefore, think that 
the Judge was wrong iti saying that the plaintiff 
deserved juiiiisliiiieiit for false’lerilieatioii. It is 
nowhere stated iti Act, X oi' 1859 that a decree 
against a plaintiff in a foriner suit shall bo ,a bar to 
another suit, for the same demand. Ttisinerelv 
upon general jirineiplcs that it is a bar; and it is 
not bi'cause ti man's agent may not be fully ae- 
quaiiited with the law. or may make a claim to 
which there may be some legal defence, that the 
prinei|iiil is to be indicted for perjury. 'Phe difli- 
eulty is, that the statement made by the .ludge in 
delivering judgment or in recording it is not in 
the decree; not is it part of the ileeree that the 
Deputy Collector shouhl call upon the plaintiff' 
for any dellmei! he may have to a charge of false 
verification of a plaint, and pass such orders as 
might seem expedient. The decree lieing eon-eel, 
we cannot reverse or modify it. The appeal must 
therefore, he dismissed. 

We are, however, of opinion that that part 
of the judgfueiit to which wo have, referred 
amounts to an order, and that that part of it 
which state.s that the plaintiff has fraudulently 
blended an old claim with a new one, so as to 
obtain a decree for money whieh he fiu'led to 
recover in his original aetioti, and doubtless 
deserves yumishment for false verification, was 
in the nature of a recital in tlie orilcr. I'he 
judgment was treated tis an oriler, sent to the 
Deputy Collector, and acted upon by him as an 
order. Seeing that that order is wrong, we think 
that it is our iluty, in the exercise of our genertil 
powers of superintendence and revision, to set it 
aside. It is injurious to the yffaintiff’s character 
to let it stand, and it may be worse than injurious 
to his character. The Deputy ('('Tileetor has 
already sent the plaintiff to the Magistrate, pro¬ 
bably acting ujion the declaration of the Jiidtre 
that the jiiaintlfi deserves punishment for false 
verification. The Magistrate, acting upon the 
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same statement, may possibly commit him tor 
trial; ami should the Actiiijr Sessions ,Jii(lgo hold 
the same opinion as his predecessor, be may con¬ 
vict and sentence him to punishment. This 
Court would, after all, have to reverse the sen¬ 
tence.* We, therefore, order that so much of the 
Judfre/s judgment as amounts to an order, in¬ 
cluding his declaration that the plaintilf was 
guilty of Iraud and deserves to be punished for 
I'alsc verification, be set aside and cancelled. We 
say*‘ cancelled,” because we think that the charge 
ought not to remain on the records of the Court. 
As the grounds of appeal impugned the decree, 
and the defendant was obliged to appear and 
sujiport it, and has done so successfully, we think 
that the appeal innst be dismissed, with costs and 
interest from this date to the time of realization. 
No costs as reganls the setting aside of the order 
contained in the judgment. 


The 14th August 1862. 

Present: 

The Hon’ble 0. H. I'rcvor, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

Smbankment—JOrainagre—Damag'OB. 

Case No. 54 of 1859. 

Regular Appeal from a decision of Mr. O. P. 
Letjcester, Judge of Miduapore, dated the 7th 
September 1859. 

Hameedoonnissa and others (Defendants) 
Appellants, 

versus 

Anundmnyec Dossec and others (Plaintiffs) 
and others (Defendants) Respondents. 

Air. R. T. Allan and Bdhoo Shumhoonauth 
Puiulit for Appellants. 

Baltoos Kishen Kishore Ghose, Ramnnnufh Dose, 
Poorjio Chvnder Roy, Dwarkaiumth Alifier, 
and Ramgopal Ghose, and Monlvies Ahmed 
Ally, AfUtbooddecn Mahomed, and Lulfur Ru- 
human for Respundeuts. 

Suit laid at Co.’s Rupees 14,307-3-8. 

A proprietor who, by erecting a bumi in lii.s own land, 
impedes the flow of surface drainage water from tlie 
higher land of auolher proprietor, is liable to pay da¬ 
mages on proof of actual .substantial resulting loss. 

This is an appeal from the decision of the 
Zillah Judge of Midnapore. 

The plaintiffs are proprietors of an estate in 
pcrgiinnah Cossiparali, containing Chuck Doorga- 
porc aud other mouzahs, to the west and south 
of which runs the river Cossye. They alleged, 
that the surface drainage, from various places to 
the west and north, naturally unites in CJmck 
Doorgapore, and thence, if not impeded, passes 
off over the defendants’ villages, Rarburria and 
itbers, till it reaches the Hiissunkhali khal, and 
thence is cabled away to the river, loi*er down. 

They complained that defendants had wrong¬ 
fully erected a bank along the west boundary of 
tlieir ewn estate, extending from the Riynaghur 
embankment on the south to the Kakonkuaua 
sluice on the north, whereby, the natural escape 


of thft drainage being impeded, the plaintiffs’ 
lands had been flooded, and the plaintiffs thbm- 
selvcs endamaged. 

I’Uo defendants denied any such natural drain¬ 
age ; averred that the bunk complained of had 
e.xisted for many years; and denied that plaintiffs 
had, through tlieir act, sustained any damage. 

On trial, the Zillah Judge found that the bank 
was entirely new, aud had been ereeti'd, in 1258 
by Ally llosscin, deceased husband of one of the 
defendants, and by Ramchurn lianerjee, another 
of the defendants. 

He found, also, that the construction of the 
bank had caused the flooding of the plaintiffs’ 
lands, and he awarded damages in accordance 
with the jilaintiffs’ estimate, which he saw no 
reason to distrust. 

In appeal the following issues were raised:— 

l.'if.---Was the embaakmeut of recent erection, 
as alleged ? 

2nd. —If so, did it injure the plaintiffs’ rights? 

3rd. —Have the defendants made out any 
('ircumstaiiccs which justified them in raising 
the embankment? 

4/h. —Wlietlier any—and, if any, what—actu¬ 
al datn.age liad been suffered by the plaiiitilfs ? 

Upon the first issue, we are quite satisfied, 
not that the embankment was a wholly new one, 
but that it wa.-i built up and repaired in 12.18, 
and the outlets, previously (“xistiiig, then closed, 
so that it became impossible foi‘ the water to^ 
escape as formerly. 

On the second jxiint, there c.an be no doubt 
that this act was a wrong towa*ds the plaintiffs. 
It is clcai'ly shown that the lands to the east 
were lower than those of Doorgapore, and tliere- 
ibre sulject to tlie mmessary servitude of c.arrying 
off the surtiice-wjiter* from the higher lands. 
The di-fendant, eonscijuently, having crccletl a 
bund, though in his own land, which deprived 
the plaintiffs’ land of that natural advantage, 
was iiabk* to pay damage.s at tlieir suit, wlieii 
resulting loss Ivas establishi'd. ^ 

'I'his priiK'iple 1ms beouf ully recognized in a 
case exactly rc-sembliug the jiresent by the Siid- 
der Dewanny Adawlut— (See Decisions, iSfiO, 
Tart II, page SOlf)—orra it has our entire 
concurrence. ^ 

We may obferve that, in cases of this descrip¬ 
tion, it will be necessary to show— 

—The relative position of the lands ,fi’om 
which the natural and neces.sary servitude arises. 

2nd. —The defemlaut’s act which has affected 
that right. 

3rd.—Sukstantial damagi; following a,s the con¬ 
sequence of that act. 

As to justification, it was urged upon us 
that a necessity for inakiiig this embankment 
had arisen from the bursting of tlie degbund, or em¬ 
bankment, along the high-water level of the Oossye, 
upon the plaintifls’ laud, whereby, fi'Om a cause 
beyond the defendants’ power to move, their 
lands became liable to inundation from the river. 


» Soe Ailili.ioa mi AVn.tus, See., ji. p. 6 sml 9. 
t ifuUiixaa Moflua Mytn.'v, aiipullont. 
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But this plea, in our opinion, only nial^s the 
case worse aj^ainst the defendants, for, if the low¬ 
er lands be subject to the servitude of receiving 
and discharging the waters of springs that rise 
on the surtacc of and of rain that fulls on, the 
lands on a higher level, n fortiori they are liable 
to canw off the waters of a floo<l whieh has come 
down from a level higher still; whereas, in this 
case, the defendants have enclosed the plairitifls’ 
land between their own embankment and the 
river. 

It docs not even appear that the plaintiffs were 
at all chargeable with the failure of the degbund. 
That, it seems, was a public work, raised and 
superintende<l by officers of Government for the 
common benefit. 

We are told that there was another escape for 
the waters, the llusguchtolla sluice; but, in¬ 
dependently of the fact tliat the sluice is shown to 
have been one rather for the admission of water 
in seasons of’ drought, and that waters on the 
lower level of Chuck Doorgupore could not make 
their way through that higher aperture, we re¬ 
mark that, eve!» if it were otherwise, the existence 
of that or other openings would only affect the 
question as to the degree in which the plaintiff's 
were injured and the defendants were responsible. 

The last issue is upon the matter of damages. 

The Court below has awarded the j)laintiirs a 
large sum, by way of damages, upon evidence 
which we cannot think very satisfactoiy. 

» In a ease of this kind, where the act com¬ 
plained of has been done by the defendants on 
tbeir own land, we must hold, with Addison,* 
that there is no trespass, and that proof of actual 
substantial damage is essential to the cause of 
action. 

The appellants’ pleader, indeed, argued that 
no damage had been done to the plaintiff’s at all, 
but only to the ryots whose crops might have 
been destroyed or injured; and that the resulting 
injury to the landlord, by loss of ren^ was too 
remote to be considered in such an, actioJi. But 
we cannot assent to this view, and we hold that 
the r<“tention of surface-waters by the defendants’ 
act for a prolonged time, upon the land eultivaf ed 
by tbe plaintiffs’ tenants, was undoubtedly a cir- 
cumstiuice creating such dii'ccl injury and loss to 
Hie plaintiff’s as to give them a cauHs of action. 

The only question is, whether the evidence 
before us warranted the Court in giving any— 
and, s<*, what^—damages. 

Wc certainly think that a local enquiry would 
have been proper, so as to ascertain more exactly 
the truth and the necessity of the remission! of 
rent alleged by the plaintiffs. We observe also 
that loom enquiry was prayed for by the de¬ 
fendants, late in the day, indeed, yet before judg¬ 
ment. Flooding of the plaintiff’s’ village is clearly 
proved, tbllowed by the rotting or the paddy 
crops; ^nd, as the water remained upon the land 
BO late as the month of Pous, it is probable that 
no cold-weatlier crops cau have been grown upon 
the lauds 60 situated. 


♦ Wrongs and tbeir Remedies, p. 9. 


Liioking at the area so inundated, and bear¬ 
ing in mind the fact that, five years having 
elapsed since the suit was brought, a local inves¬ 
tigation is less likely to be useful now, we think 
that siibstantinl justice will be done between 
the. parties W the award of Rs. 5,000 damages 
and costs. The defendants will open and keep 
open the five outlets formerly existing in the 
bund unless, by an agreement with the plaintiff, 
some other cfjually effectual way of promoting the 
flow of surface-water can be arranged. • 
The lower Court will enforce the execution of 
this part of the decree within a month from the 
date of its receipt. 


The 14th August 18G2. 

Present: 

The Ilon’ble C. B. Trevor, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

Governor General’s Agrent Soutb 
West Frontier—Judicial powers of, 
before Regrulatlon XXn 1833— 
Civil Courts of Zillabs Xtam^bur 
and Jungrle Mebals. 

Case No. 55 of 1851). 

Regular Appeal from a decision af Captain James 
Davidson, Suh-Assistant Commissioner of Chota 
Nugpore, dated the 25th Avgust 1851). 

Binode Koomaree (Plaintiff’) Appellant, 
versus 

Purdhan Gopaul and others (Defendants) Re¬ 
spondents. 

Mr. M. T. Allan and Rot/ Sreenauth Sein for 
Appellant. 

None for Respondents. 

Suit laid at Co.’s Rupees 10,000. 

Before L’egulation XIII of 18.53, tlie Agent of the Oo- 
vonior (Jciioral in the South West frontior had no judi¬ 
cial iuithonly, and no party was prevented from obtain¬ 
ing his remedy in the ordinary Civil Courts of Zillaiis 
Uamghiir uud Jungle Mehals for any injury sustaiiiudby 
him through an onlcr paa.se<l by that Offo'er. 

Thi,s suit is instituted by Musst. Binode Koo¬ 
maree, daughter of the late J’urdhan Gobiml 
Saliee, against Purdhan Gopaul Sahee and Rajah 
Juggurnauth Sahee, the zemlmlar of Chota Nag- 
pore, for possession of the jagheer of pergunnah 
L’amar, which was the property of her father. 

Plaintiff alleges that the tenure of pergun¬ 
nah Tamar, paying an annual rent of sicca Rs. 
2,401 to the Maharajah-defendant, the zemin¬ 
dar, was the ancestral estate of the deceased Ra¬ 
jah Ram Sahee, who held and enjoyed possession 
*of tlie same during hi.s life-time; that, after his 
deatli, he waassueceeded by his grandson, Pur- 
dhaii Nurput Sahee, who again, on his death, 
was succeeded by his eldest son, Purdhan Kishen 
Churn, the youngest son receiving jagheers; that, 
on Kishen Churn’s death, his son, Bulram Sahee, 
and, on Bufram’s death, his son, Gofiind Sahee, 
jffaintift's father, succeeded to the property; that 
Gobiud Sahee died on the 21)th of September 
1831, corresponding with the 14th of Asstn 1233, 
without male heirs, but leaving, as heirs, two 
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widows, Uanec Sheeb Kooinaree and Soopfbund 
Koomaree, and a daughter, the plaintiff, and two 
sons of the plaintiff, Baboos (xopaul Singh and 
Gobind Singh, him surviving; that ])laintiir8 mo¬ 
ther, Ranee Sheeb Koomaree, succeeded, on the 
death of Gobind Sahee, to the property, and she 
being dissatisfied and on bad terms with plaintifi 
and Gopaul Sahee, and being partial to one 
Moneenauth Sahee, grandson of. Kadha Churn, 
brother of Nurput Sahee, placed him on the Gud- 
dee, receiving from him malikhaaa; that, in the 
meantime, the proprietor of the, estate, the Maha- 
rajah-defendant, bmught a suit, on the 22nd 
hiareh 18:J8, to resume the ja.glieer of Tamar, on 
the ground that it was a service tenure, and tliat, 
as Gobind Sahee liad deceased without leaving 
a male capable of |krforming the service, it was 
lialile to resumption, but (lojiaul Sahee, plaintiffs 
eldest sou, instituted, on the 11th January 1841, 
a suit for possession of the property; that both 
suits were pending in the Court imuiy years, and 
were remanded by the Budder Court, in special ap¬ 
peal, on the 30th June 1850; that eventually, 
on the 19th April 1852, the Rajah’s suit for r<!- 
BuniptioH wa.s dismissed, and Gtipaul Sahee’s claim 
was dismissed on the 1st August 1851, on the 
ground that he had no right to sue for possession 
duringthc, life-time of the widow of Gobind Sahee, 
Ranee Rbei-b Koomaree; that Ranee Sheeb Koo¬ 
maree died on the 31st Alay 1852, or 19th Jeyt 
1259, and Ranee Soogbund Koomaree, Gobind 
Sallee’s seeond widow, (lied 23 years ago; that 
con.secpiently, under the Hindoo law of inheri¬ 
tance, plaintiff, the daughter of Gobind Sahee, 
with two sons living, is his heir. She, therefore, 
sues for possession of his property now wrong- 
fiilly in the possession of the defendant, Gopaul 
Sahee. 

The defendant, Gopaul Sahee, son of Monec- 
nauth Sahee, in his answer, pleads that, by the 
custom of the family, the heritable tenure descends 
to eldest sons and only to male heirs, fii’st in the 
direct and then in collateral lines, and tliat wife 
and daughter never succeed. 

lie then proceeds to state that the right to 
succeed is with him; and that, moreover, plain¬ 
tiff is barred from bringing the suit to reverse the 
order of ihe Agent, dated the 1st May 1833, 
passed with the consent of the Supreme Council; 
and, if not barred, she is out of Court under the 
Statute of Limitation. 

The low<‘r Court, in its judgment, observes 
that “ the first (juestion to be consid(*rod is the 
competency of this Court to entertain this suit. 
The plaintiff urges that, by the decision of the 
Deputy Commissioner, dated the Ist August 
1851, in the case of*Maharajah Juggurnauth 
Sahee and Moneenauth Sahee, and, after his de¬ 
cease, Gopaul Sahee, it is proved that permission 
was given by Government to contest the validity 
of the order of the Agent and Coinraissioner, 
dated the lit May 1833, which plaintifi now sues 
to reverse. I'he defendant urges that, under the 
Goverumeut letter. No, 311, dated the IGth 
Deivmbor 1852, this Court cannot fjuestion the 
defendant’s riglits, whicli were adjudicated on 


by Oaptnin Wilkinson in his proceedings, dated 
th(; Ist May 1833, which established the defend¬ 
ant’s right to succeed to tlie Tamar Raj and 
Estate, the proceedings having been approved by 
Government on the 3rd June 1833, After a 
careful consideration of the arguments of both 
parties, I am of ojiinion that this Court is, under 
the (Jovcrnraciit letter quoted, inc'ompetent to 
cnterlaiu this suit.” It appears, from tlie pro- 
(•e(;diiigs of Captain Wilkinson, Agent and Com- 
missioaor, dated the Ist May 1833, that that 
o/fieer, in his p<)liti{!al capacity, declared Mone(!- 
nautli Sahee, fatlmr of the (lefendunt Gopaul 
Sahee, the rightful heir of Gobind Raliee, aud 
with the sanction of the GoVeniuicnt, placed him 
on the Guddee and in po.ssessioa of lln> Tamar Es¬ 
tate. Tn the Government letter cited by defendant 
it is writt(iii: — “ A point lias been raised by the 
Deputy Commissioner as to whether a decision, 
passed by the Agent under the special rules of 
] 834, can be called in fpiestion by tlio Civil Court 
of the Ag(>ncy, on the ^ound of irrelevancy. His 
Lordship remarks that, by Section 4 of Regulation 
Xlir of 1833, the administration of Civil Jirstice 
is alisoliite.Iy vested in the Agent., and, by Section 
5, it is competent to the Government to priwcriljo 
such rules as it may deem proper fiir the guidance 
of the Agent aud all hi.s subordinate oificers, and 
to determine what powers shall be exercised by the 
Agent and his assistants respectively, as well 
as to what extent the decision of the Agent, 
in Civil Suits, shall be final. The ground 
taken by the Deputy Commissioner is, that, in 
the ordiir of 1834, the Government ha.s not de¬ 
clared that the decisions of the Agent should be 
final, but mereljs that they should not be appeal- 
able to the Sudder Court; but, as observed by 
the Commissioner, it could never have been in¬ 
tended that the decision of the Agent, though 
final as respects the Sudder Court, should not be 
final as respects Courts of subordinate jurisdic¬ 
tion to himself. In the opinion of the Govern¬ 
ment, it would be clearly contrary to the whole 
policy of 1833 to permit any act of the Agent to 
be called in question by any subordinate, in ei- 
tlier a cxcimtivc or a jmiicial capacity, and 
His Lordship, accordingly; directs tliat this view 
of the case may be acted upon.” “ The prenmed- 
ings of Captain Wilkinson, dated the 1st May 
] 833,” the Court proceeds to remark, “ are not, 
strictly speaking, a decision passed by the Agent 
under the special rules of 1834, as the order was 
passed before those rules were framed. But, 
according to the sjiirit of the letter .juoted, I 
consider this Court incompetent to (lal! in ques¬ 
tion a decision passed by the Agent and Commis¬ 
sioner in 1833, and, therefore,! dismiss the plaint¬ 
iff’s claim, with full costs.” 

From the decision of the Court below, an ap¬ 
peal has now been preferred to this Court by the 
plaintiff. Ho urges before us that the letter of 
the Government, upon which the Deputy Commis¬ 
sioner relies, refers to Tnut.tcr.s which nave arisen 
since the passing of Regulation XIII of 1833, and 
which were provided for under the special roles 
of 1834; that it can have no reference to the 
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proceedings of Captain Wilkinson, passed in 183d, 
previous to the passing of Uegulation XLII of that 
year; that this the Deputy Commissioner seems 
to admit; nevertheless, atUiug under the spirit, 
though not under rhe IcLter, of those rules, he has 
declared that he has no jm-isdictlon, and thus 
denied to him tiiat hearing in a Court of Justice 
to "which he is entitled. 

We think it clear that the provisions of Regula¬ 
tion XllJ of1833, pa-ised in Dee,ember of that year 
and the rules passed in the subsei]ueut year 1834, 
with a vie"»v of canning out that law, arc quite 
beside the qucstioti iu determining the force and 
cficct to be given to a proceeding of the Agent of 
the Governor-General on the Wonth-Wcatern 
Fi'onticrs, passed on a date anterior to the pa.vs- 
iug of that law. We, therefore, are of opinion 
that the lower Court, in referring either to the let¬ 
ter or to the sj)irit of the rules ot 1834 in determin¬ 
ing* the (juostion before the Court as to its jui’is- 
dietioii to try this case, has erred. I'he point 
must bo detenuined by a eonsideralion of the 
powers whieli belonged to the Agent before the I 
passing of Kegulation XJll of 1833, when the 
proceeding of Captain Wilkinson was held. 

i>y tSeetion U Regulation XIIJ of 1833, the 
Courts of Dewauny Adawlut of zillahs Ramgluir 
and Jungle rnehuls, within the fiu'uier of which 
zillahs the present property is situated, were 
abolished ; tind certain s])Oeial j)ro\i.-,ions lor the | 
administration of Civil tind Criminal Justice wt're 
eiiiicteil by Sections 4, 5, and 6 of that law. 
Before the pa.ssing of that law, the ordinary 
Civil Courts exercised the ordinary jioweis be¬ 
longing to those Courts for determining ail (jiie.s- 
tions of Civil riglits regarding stteccssioii toproper- 
ty situ.ated within their several jurisdictions ; 
ttiul so far was the head Executive Officer of the 
South-We.stern Erontier.s from having any special 
jurisdiction in .such matters, that wc learn from 
the decision of a late. Govcrnor-Gcnerars Agent, 
pii.<sed in 1847, tiiat the in'occcdings Qf Agents, 
p.assed before the enactment of 1833, were not 
jmiicial in their nature; that that officer had 
then no judicial authority ; and that, coiiseijuent- 
ly, notwithstanding an order passed by him, no 
party w'tis prevented from obtaining his remedy 
ibr any injury sustained by him through such 
order in the ordinary Civil Courts. It would 
appear from a letter of the Governor of Bengal, 
dated the <5th Mtiy 1851, yvhieh is before us, that 
iu the decision of Colonel Ouitcly, to which 
we. have referred, he was acting witliout juri.sdic- 
tion, be himself having no judicial power in the 
dhtrict in which this property is situated. 

This may be so ; hut it leaves untouched* the 
authority of Colonel Ouscly, the Agent, and the 
fijetthat Captain AV'ilkinson, his predeccs.sor, had 
no judicial power in 1833. Such being the ease, 
it is clear that the present decision of the Deputy 
Commissioner cannot stand, but the case must 
be remanded. 

We thcrcfbrc remit the record to the lower 
Court with instructions that it will draw up, in 
proper form, all the issues arising between the j 
parties in suit; give them an opportunity of pro- ! 


tlucing their evidence, both documentary and 
oral; and tnen, taking the case out of its turn 
on the file, pass whatever judgment seems to him 
to meet the justice of the case. 


The 16th August 1862. 

Prenent: 

The Hnn’ble C. B. Trevor, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

B.es Judicata—Suit for Oertlfioate of 
sale after dlBmlssal of suit for oon> 
farmation of sale. 

Case No. 64 of 18.59. 

lingular Appeal from, a dScision of Jiahoo 
Dwarhanauth lioij, Prilthpal 8udder Amecn 
of Tipperah, dated the 1st September It 59. 

Mr. G. ]jamb and others (Phiintills) Appellunls, 
versus 

Dewan ruddum Loehun and others (Defend¬ 
ants) licspondents. 

JJaboo Kisheii Kishore Ghose for Appell.mts. 

Buhoos ShinnbooHauth Pundit, Dwarhanauth Mit- 
ter, and llurrohallij Ghose l()r Respondents. 

Suit laid at Co.’s Rupees 55,I28-I5a.-1 lg.-2S. 

'I'ho pliiiiitiff wa,H a puroliascr al a sale in execiitiim of 
!i(U»tvi'. His fonnci- suit to reverse the orilor of u 
.iinlge annulling tlie sale, anil bir eontirinaliou of the 
sale, A'u.t, li.'umg been Uisiimseil on the merits,—H ki,i> 
that lie was preeliided from tnaintainiag Ins present suit 
(or it hyiuimah or eerlifieulc of sale of the same property, 
the cause of action in both suits lieiiig identical. 

This suit is iustituted by Mr. George Lamb 
and others against Musst. Jussodti, the moOjor 
and guardian of her minor son, Peary Mohun 
Singh, and widow of Gopal Kishen Singh, do- 
ceased, and othcr.s. I’he claim is for possession, 
with mesne profits, of tulook Kodeeram Roy by 
the reversal of the order of the Judge, tinted 
tlie Mst September 1847, and the purchase, miitle 
by Puddnm Lochim aud others at an auction- 
sale ; and fttr a byuatnah or coufirmtttion of the 
order of the Principal Sutliier Ameen, dated the 
21st June, and the sale of the talook made by 
that officer on the 7th June 1847. 

The defendant pleads a previous decision be¬ 
tween the siune jtarties, on the very point now 
at issue, passed by the Sudder Court on the 19th 
Juiie(|}856, as a bar to tbe present aetiun; aud 
we have simply to determine whether this plea, 
which h.is been determined by the Principal 
Sudder Ameen to be a valid one, is so or not. 

It appears that, in execution of a decree ob¬ 
tained by one 'I'oolsee Degn, the husband of the 
delendiiut, Jussoda Dabea, against Gopal Ki- 
sheu Singli, she, after his death, brought to sale 
talook Kodeeram Roy on the 7th June 1847, 
when it wah purehnsed by Mr. George Lamb in 
the name of Gooroo Churn Bystni^, and the 
pmchase-mouey wa# all paid in on the 21st June 
1847. At the time of the sale an individual, 
named Lesalia Soukool, calling himself the 
mookhtear of the decree-holder, apphod to the 


TftB WEEKLY REPORTEB. 


Principal Sudder Amccn for the postponeiiient 
of tbe tiale. He was unable to produce an au¬ 
thority for making the application, so it was re¬ 
jected. The judgment-debtor subsequently ap¬ 
plied for the reversal of the «alo, on the ground that 
the decree-holder requested the postponement of 
the sale, a re(jaest which should have been atteudc'd 
to. This applic-ation was rejected by the Prin¬ 
cipal Sudder Aincen on the 21st dune 1847, but, 
on the 21st Septeml)er 1847, the Judge, on suiu- 
nuuy appeal, reversed the oriler of the Priiu ipal 
Sudder Aineen, and annnlh-d the sale. 

Mrs. Lamb then sued for the rever.sal of the 
summary diudsion of the Judge reversing the sale ; 
li>r tlic conlinuatioii of the sale ; and ii)r posses¬ 
sion of the talook with mesne profits. After 
h.avirig obtained a decree in tlie C\)urts below, 
her suit was dismissed, however, by this Court, on 
tlie .‘ilst .Septcml)er 1851,* iiiusinmh as she, the 
wife of an i‘iUro|)e:ni Ilritisli sul)ject, was ineom- 
peteiit, as a wifi‘, (for in such character slie sued), 
to ('liiim the property in suit in hei‘ own riglil,. 

Subse(pieiitly, a secoml suit was insiituted by Mr. 
Lamb and his wile together, uud, cm the 1st May 
1855, they obtained a decree in tlie lower (Jourt; 
but, on the 19th June ]85(),f in appeal, the 
Sudder Court reversed the judgment of the lower 
Court, holding that it was not competent to a 
piircliaser at a sale, in c'ceeution of’ a deeree, to 
institute a regular suit for the confirmation of a 
sale after its reversal on summary apjxad. 

A thii'd suit has now been iastituted by Mi- 
Lamb, vvliieh is bctiire us; and it is eontended 
by the pleader, 011 behalf of the ap()ellaut, Mr. 
Oeorge Lamb, that the cause of action in it i.s 
not identical with that in the previous suit, in¬ 
asmuch a.s that suit was brought for posses.sion of 
the property sold with mesne profits, and this is 
for a liynuiuah or certificate of sale; and tliat, 
conseijuent.lv, the point decided in that ease can¬ 
not be identical with the point (o l>c decided in , 
this. Put tlu-re is no fouiKlation. in fact, for tlic j 
ii.s.sc“i'tion of the jilcader. In liotli tlie suits the 
cause of action to tlic plain! iff was the siimniarv 
order of the Judge, dated tin- 21st Sepl.i-mher 
J 847, re versing the sale of the talook Kodeenuu | 
]{,oy, wiiieh formed the bar to jdaintiil’s obtaining 
the. jiroperty; arul, in liotii j»lain(..s, the jirayer 
distinctly is for reversing tliat order. Whethor, 
after that oriler is reverseil, the pbiiiititr asks 
lor a certificate of sale or for posse.ssion, is im¬ 
material. He is, on its reversal, entitled tt^itli 
0110 and the other; and urging the charges on ; 
these two subordinate jioiiits cannot all’cct the j 
main prayer of the two suits, which, as above , 
remarked, is the removal of the bar to plaintiff’s i 
title, mz, tlia summary prdcrof the Judge. | 
Such being the facts of the case, there can be ! 
no question that tlie legal point arising out of 
both the plaints, and now in issue, viz. whether 
the summary order lor reversal of the sale can be 
set aside inji regular suit as between the parties 
before the Court, has been adjudicate^} on unfavor¬ 


ably to the plaintiff, and plaintiff’s present suit, 
consequently, is inadmissible. We therefore alGni) 
the judgment of the Court below, with costs. 


•lleciBlousforlS.M.p. 806. 
t Decisions for 1856, p. 528. 


The 19th August 1862. 

* Present: 

The ITon’ble Sir Harncs Peacock, Kt. Chief Jus¬ 
tice, and the lloii’ble H. V. IJayley, and F. B. 
Kemp, Jndf^cs. 

Jurisdiction (of Sewenue Court)— 
Alleiratiou and denial of relation 
of Xtandlord and Tenant. 

Case No. 113 of 18()2. 

Spe.einl Appeal from a decision of Mr. C. S. 
Jiclli, .fudge of Sajidiahye, dated the 13/A 
Nocemhvr 1861, reversing a decree of Bahoo 
Moihoorawiuth Baaerjee, Deputi/ Collector of 
that District, dated the 1 'Ith October 1860. 

llurrec I’ersatl Malee (Plaintiff) Appellant, 
versus 

Keonjo Behary Shaba and others (Defendants) 
Respondents. 

Bahoos Oiioocool Chtmder Mookerjee, Dwarlta- 
uanth Mitter, and KuUy Mohun Doss llir 
Appellant. 

Bahoo Chnnder Madhuh Ghose for Respondents. 

If, in a suit brouglit in tlic Tlovcnuc Conr! on nn 
allegation of the existence of the relation ot landlord 
amr tenant, that relation is denied hv the defendant, 
tlie Conr! (inslcad of dei-lining jurisdietion hy rcohoii 
id' that denial) should judicially deleriniiie the fact, 
and take jurisdiction or not according to the n-sult. 

Thk jilaintiffin this suit was a putneodar. He 
sued the zemindar, from whom he alleged beheld 
hi.s {uitm-e, to n'cover possession of laiid,^ from 
which, he av erred, he had been illegally ejected 
ill Jcyt 1267. The plaintiff alleged his title to 
tlie jiutiiee by a grant of it, in Knrliok 12(i-i, I'rom 
the dclenduiilfs jiredccessor, one Joy Doorga 
Dossee. 

Detendant denied tlud lie had disposse.sse.d 
I plaintiff, and .stated that he liad piirchnst'd the 
right anil interests of Joy Doorga in the zemin- 
ditree at a sale in exeeiition of u decree ol Court. 

The (.iourt of first instance, considering plaiil- 
tifl s juitnce proved, gave him a decree. 

'J’lu; .Judge, on ajipeal by deleiidant, first states 
' that 11tere is tin'- strongest reason for presuming the 
' putniH'-deod to bo a eollusiou between plaintiff 
\ and .ley Doorga. He then records tbitt this suit 
' is one which was nevttr intended to be in.stitutcd 
i ill the Revenue Court. The Judge proceeds on 

I this point;— _ _ ■ e 

! “ Tlie issue involves an intricate question ot 

! title, to disjiose of which numerous collaterM 
points must ariseand adds that the case m 
which the remedy for illegal ouster of a tenant 
by his landlord was left with the Revenue Court 
was something very different from the_ present 
case, iiiz., cases in which there is no dispute as 
to title but where, the landlord and tenant’s right 
being admitted by both nartiee, the only question 
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to tr^ is, whether the ejectment has taken place, 
ami, if so, whether it is lawful. 

The Judge then goes on into the merits, pre¬ 
ferring, as he states, “ proving the Deputy Col¬ 
lector wrong upon his own arguments to throwing 
the ease out upon an interpretation of wha% he 
(the .Tu(lge) considered to have been the inten¬ 
tion of the framers of the Act.” 

The Judge, having looked upon the putnec- 
deo<l ns collusive, then holds that another of the 
documents relied on by the Court of first in¬ 
stance, vis. the decision of the Principiil Sudder 
Ainecn of the 2nd May 18(j0, was one in which 
the Court did not give an opinion on the validity 
or otherwise of the jmtnco title. 

As to the decision of the Deputy Collector of 
Ilnjshahye, dated the 2fth August 1859, which 
was also a document relied on by the first Court 
as proof ofplaintilfs putnee, in wnieh ease jilaint- 
ilT, as pntneedar, sued one Bhoyrub Chunder, as 
alleged farmer, the Judge held that the plaintiff’s 
suit was dismissed, as the then intervener, the 
present defendant, proved his title to the rent; 
and thus this decision furnished the strongest 
jiroofof the groundlessness of plaintiff’s claim. 

^ 'Thus, upon the merits of the case, the Judge 
dismissed plaintifl'’s case and reversed the order 
below. 

The plaintifF, dissatisfied, appeals specially to 
this Court, urging;— 

Is/.—That the Judge is wrong in holding tliat 
the Collector is ousted of jurisdiction in a case of 
this kind ; for, until the pleadings are gone into, 
and the truth or otherwise of the allegations in 
them tested by judicial investigation, the relation 
of the parties, whether it be ‘that of landlord 
and tenant or not, cannot be ascertained. 

'2}ul. —That, if the Judge hold the Deputy Col¬ 
lector had no jurisdiction, the Judge had no au¬ 
thority to go into the merits of the case, and reverse 
the decision below, which he held to be one 
without jurisdiction, and therefore, no decision 
at all, an<l, consc(iuently, one not capable of being 
reversed on the merits : and 

Snl .—That the Judge had wrongly decided the 
case as on the merits, having only just cursorily 
referred to the grounds taken by the Deputy 
Collector, and to them alone, and not having 
otherwise fully gone into the whole case. 

Our ojiinion in this case is, that the Judge is 
wrong in holding that the Revenue Court had no 
jurisdiction in this case. The pleadings showed, 
on the one part, an allegation of the relation of 
landlord and tenant; ami, on the other, a denial 
of tliat relation. Until the first Court had judi¬ 
cially determined the fiict frf the existenefe or 
uou-existericc of the relation of landlord and tc- 
mtnt, it could hot determine wliethcr it had juris¬ 
diction or not. 

If the case was,‘'on judicial investigation, 
shown to be one beJ wecji a landlord and tenant, 
the llevCmie Court had jurisdiction and was bound 
to go on with the casti; if not, then, and not be¬ 
fore, the Bovenue, Court could say it had noju- 
risaiiction. For this purpose, these allegations in 
llie pleadings would not be eiough, because alle¬ 


gations are nothing until they be proved; and to 
nave them proved requires the llevenno Court 
to enquire and to decade. It may or it may not 
involve the solution of complicated questions in 
ordei' to ascert ain whether the relation of land¬ 
lord and tenant exists or not; but the law does 
not say that, therefore, such iiuestions will not he 
gone into by the Revenue Courts. If this were 
the case, the jurisdiction of the Revenue Courts 
would he in the hand.s of the parties, not of the 
Court; for, in Ibis view, it would depend on the 
fact of the ryot alleging any other title or not, 
however falsely, whether the Revenue Court 
could exercise jurisdiction; and every case 
might be excluded from these Courts if each ryot 
were to make groundless allegations of thenon-ex- 
istenco of the relation of landlord and tenant. 

We therefore think the Revenue Courts are 
bound to ascertain, on judicial investigation, 
if the position of landlord and tenant is 
proved to exist or not, and to take jurisiliction 
or not according to the result; and that the 
Judge was wrong in his view on this point. 

On the other points, wc think there is a 
suffh'ient finding of fact by the Judge. He 
ha,s taken up each of the doeuimmls mainly re¬ 
lied on by the Court below as evidence in 
jilaintifTs case; and, on that ('vidence, diflers 
from the Court below; and finds as a fact 
otherwise than that Court, i. e. that those do¬ 
cuments do not prove pl.'untifl‘’s case. The law 
does not allow us, on special appeal, to in¬ 
terfere with such a finding. 

Wliile, therefore, we think the Judge wrong 
in his view on the point of the jurisdiction of the 
Revenue Courts, wc think his finding of fact one 
not to be set aside by this appeal. 

We consequently uphold his judgment and 
reject the appeal, with costs and interest at 
twelve per cent, on them until they be paid. 


The 21st August 1 862. 

Present ; 

The Ilon’ble Sir Barnes J^cacock, Kt., Chief 
Justice, and the Ilon’hle H. V. Bayley, and F. 
B. Kemp, Judges. 

Rent—Payments made to superior 
proprietor witbout notice of Inter¬ 
mediate lease. 

# Case No. 71 of 1862. 

Special Appeal from a deciswn of Mr. T. C. 
Trotter, Judge of liehnr, dated the Sth JS^o- 
ma/ier 1861, reversing a decision of Moonshee 
Lntchmun Persad, Deputy Collector of Beliar, 
dated the 13//t Jtme 1861. 

Sheikh Attapyec Mowlah (naintiff) Appellant, 
versus 

Sheikh Sukhawut Ally and otliers (Defendants) 
Mespondeids. ' 

Moonihee Ameer Ally for Appellant. 

Moulvie Murhunut Hossein and Bahoo Shum- 
hoomulh Puuilil for Respondents. 
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A IcsHcfi, who has jmid rent to the miperior vroprietor 
in ignorance and without notice of creation of the plaint¬ 
iff’s intermediate holding, is not liable to the plaintiff 
fur the same rent. 

This was a claim for rent allcfred to be due 
on account of tJie kists (instalments) of rent for 
the month of Auglirnn and Pous ol' 1268 Fuslee. 

The plainti If averred that he was the mokur- 
rurcedar under a pottah granted to him by the 
superior maliks (proprietors) dated 11th Itartiek 
1268 Fuslee, and that the defendants were ticca- 
dars, or lessees subordinate to* him. 

The amount claimed was— 

Principal.Rs. 175-0-0. 

Interest.. 4-0-0. 

Total...Rs. } 79-0-0. 

The Court of first Instance, a Moonsiff invested 
with the powers of a Deputy Collector under the 
provisions of Act X of 1859, gave the plaint¬ 
iff a decree. The Moonsifi held that the pay¬ 
ments alleged to have been made by the defend¬ 
ants to the proprietors (from whom the plaint¬ 
iff derives title) could not be credited to the 
I'cnt claimed, inasmuch as such payments, being 
in anticipation of the rent due according to the 
instalments, were illegal (Clause 3, Section 2.3, 
Regulation VII of 1799) ; and, further, that the 
receipts for rent filed by the defendants might 
lie construed as receipts lor the Goverument re¬ 
venue paid by the defendants on account of their 
own share in the superior estate. 

The defendants, in appeal to the Zillah Judge, 
urged briefly as follows:—’J’hat, in the absence of 
a kubouleut (<;ountcrpart of a lease), and as they 
had received no notice of the creation ofphiintlfl’s 
intermediate holding, they had made their pay¬ 
ments of rent to the superior proprietors; that 
IKiymciits on various dates, amounting in the 
aggregate to Rs. 188, had been made; further, 
that payments in anticipation were not illegal. 

The Judge held that, as nokubooleut had been 
filed by the plaintiflj it was a reasonable presump- 
fion that, if any assignments hiul been made to 
the plaintifl'by the superior jiroprictors, the kuboo- 
leut of the defendants would have been handed 
over to him; that there could be no question that 
the defendants had paid the sums specified by them 
to the superior proprietors in ignorance of any 
assignment to the plaintifl'; that the defendants, 
the lessees, were cmiiowered by a deed, called an 
“izazutnamah,” filed with the record, to ^^ay 
Goverument revenue on account of the supmor 
proprietors (hence the receipts refeired to); that 
tlie late Siidder Court have ruled that, when no 
noof of notice is- given, the lessees cannot be 
icld liable for a double payment; that the 
Moonsiff was wrong in aiiplyiiu the provisions 
of Clause 23, Regulation VJI of 1799 to this 
case, as that Clause of the Act relates entirely 
to lands under atlachiuent; and that the Moou- 
sifl had failed to observe what the Judge points 
out, XHZ. an Express power given by the superior 
proprietors to pay tueir share of the Govern¬ 
ment revenue. 

The appeal was decreed, and the decision of 
Ihe Moonsifi' was reversed, with costa payable 
by the plaiutifil 


In special appeal it is tu-ged— 

Isfi—That, as the Court of first instance de¬ 
clared the Collectorate receipts, covering payment 
on account of Government revenue, to have been 
for sums paiil by the defendants on account of 
their own share in the superior estate, and refus¬ 
ed to give credit for such payments, the Jud"o 
is wrong in deducting the sums covered by the 
receipts from tlic balance claimed. 

2nd .—That it was wrong to deduct sums covered 
by receipts on account of years not included 
in the claim, as well as sums borrowed, and which 
had nothing to do with the rent transaction. 

Thus appeal must be dismissed. Thu judge ap¬ 
pears to have determined that the ivceipts pro¬ 
duced by the defendants, the lessees (tiecadars), 
were for sums which, under the terms of tliu 
‘ izazutnamah,” they were bound to pay to tho 
superior jiroprictors. These receipts, we observe, 
cover a larger sum in the aggi'egato than tho 
amount claimed in this suit. The lessees had no 
notice of assignment by the superior proprietors 
to the plaintiff beforifthcy paid the Government 
revenue on account of the snperioi^proprietors; 
and there is no proof on the record that these 
payments were made on account of the defeml- 
ants’ own share in the superior projicrty. 
Holding authority from the assignor, the defend¬ 
ants were right in paying the revenue until 
notice was given of the assignment to plaintifl. 
We do not find that the Judge credited any sums 
borrowed, as stated by the special ajipcllant. 
The finding of the Judge being on a question of 
fact, and not of law, we cannot interfere with it 
in ^ccial appeal. 

The appeal is dismissed, with costs, and in¬ 
terest upon the costs at the rate of 12 per cent, 
per annum from this date to date of realizatiou, 
payable by the special appellant. 


The ^nd August 1862. 

Present: 

The Ilon’blo Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble 11. V. Bayley and F. 
B. Kemp, Judges. 

Enhanceznent—Presumption of oocn- 
pancy before Permanent Settle¬ 
ment—Auction- purebaser—Special 
Appeal. 

Case No. 425 of I860. 

Special Appeal from a decision of Mr. A. JS. 
Russell, Judge of Moorshedabad, dated the 
'Mst January 1862, reversing a decisicn of Mr. 
J. Geoghegan, J)epufy Collector of that District, 
dated the Vlth November 18(il. 

Luteeibunnissa Beebec (Defendant) AppelUmt 
versus 

Balioo PooUn Bchary Soiu (’Plaintiff) Respondent. 
Baboos Shumboouauih Pundit au<l Dmarhanauih 
Milter fur Appellant. 

The Advocate General and Baboos Kisken 
Kishorc Ghose tuid Jugdanund Mooketjee for 
Respondent. 
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To be eetitloil t<j the benefit of the i)rP8um|>tioii 
created by Section 4 Act Xof 185!), there imist tie a 
holding at a uniform rate for 2tl yoara next before com- 
moneement of suit.' A tenant wiio h.ns hettl for upwards 
of 20 years at a uniform rate, but who baa been dispos¬ 
sessed by an auctiou-purchasor for arrears of revenue, 
and is out of tiossessioii at the commencement of the suit, 
is not entitled to the Im uetit of the presumption. 

A nioKurreree tenant i.s nor exempt from enhancement 
as against an auction-imrehaser before Act XI of 1851), 
unless liis mokiineree was created 12 years bo- 
foro the IVnnanant Set tb-nieiit. 

A special appeal will not lie upon a question of jiiris- 
dietion depending upon a fact not determined by the 
lower Court or admitted by both parties. • 

Whether, if the Act appears, a special appeal will lie. 
unless the error in procedure has affected the merits 
(Section 372 Act VllI oflsjitj — Hmr.rc. 

In tliis otise ])luiuti!r sued for a delivery of a 
kiibooleut for (?H3 beegidis 13 cottalis of land, 
at the rent of Rs. 1,077-8. The (juostion raised 
was, whether the tlofend.-int was excmitt front 
enhajiccmtiiit. It wiis found that the dell'ndant 
held the land from the year 1227 to rid;!, a 
period of upwanls of 20 y^rs, at the rent of 
Rs. 201. Iri*the year 1253, the plaintiff, who 
was an auction-purchaser for arrears of j-eventu!, 
dispossessed the defendant, who remained out of 
possession until the yctir 18()0. In that year he 
was restored to jxtssession under a decret* of the 
Civil Court, by which it was found that he held 
under a mokurrui’ce tenure of long staiulin", that 
decree having been affirmed by the Suddi-r Court 
on the 5th of Pelu’uary 1859. From tlie time of 
his dispossession to the time of the commencement 
of the suit no rent bad been paid. Tlic question is, 
whether the payment of rent at the rati of Us. 20, 
from 1227 to 1253, was a payment within the 
mcauiug of Section 4 of Act X of 1859. The 
Deputy Collector held that such payment was 
presum])tivc evidence that the land ha<] been lu'Id 
at that rent from the time of the Permanent Set tle- 
ment; and that, under the provisions ofSectioii 3,thc 
defendant was entitled to receive q pottah at that 
rate, and. conse((uenlly, was not liable to enlianee- 
ment. The Judge overruled that decision; and wo 
are of opinion tliat the Judge was right. Section 
4 says—“ whenever, in any suit under thisAetit 
shall be proved that the rent at which land is 
held by a ryot has not been changed for a period 
of twenty years before the. commeiU’cment of the 
suit, it shall be presumed that the lanii has been 
held at that rent from the time of the Permanent 
Settlement, unless the contrary be shown, or 
unless it be proved that such rent was fixed .at 
some later period an<l Section 3 enacts that ryots 
who hold lands at fixed rsiP’s of rent, which luive 
not Ixjcn changed from the time of the Permanent 
Settlement, are entitled to receive pcittahs 
at those rates. These Sections ai'e not accurate¬ 
ly worded, if read literally, they would extend 
to the case of a ryot whose tenancy commenced 
only tljree years before the comuicncement 
of the suit, and whose rent had not been changed 
during- that {(criod; for the rent, not having had 
existence lor twenty years, could not have been 
changed during thaf.period. We think the mean¬ 
ing of Sectaon 4 is that, where, at the time of the 
commencement of the suit, laud is held by a ryoi, 


and has been held by him or by .some person 
through whoin he claims at the same rent for a 
period of twenty years next before the com¬ 
mencement of the suit, the, pre.suin[)llon specified 
in the Section shall be made. In other words, 
there must have been a holding for 20 years 
next before tlu* commencement of the suit, at 
a rent wliich has not been changed during that 
jieriod. Ibit in this ca.sc it cannot be said that 
the tenant hold at the rent oi’ Rs 20 at tlu; time 
of tlu* commcncemont of the suit. The auction- 
sale at which the plaintiff purchased was mmle 
before the passing of Act XI of 1859, and the 
]»laintifl was, thci-efore, not s)d>jee.t to the pro¬ 
vision of Section 37 of that Act (.«•(• Section 1), 
hut was entitled to the benefits I'onferrial upon 
ail auction-piu’clniscr by Act I of 1845. 'I'he 
plaintiff obtained jmsacs.sion in 1253, and never 
received rent from the defendant aftpr .hat pe¬ 
riod. Although the ilefeudant was rc.storcd to 
possession in 1200, he did not, by force of the 
judgment of the (Mvil Court, hold of the jilaintilf 
at the rent which he had fin-iucrly, jiaid. He 
was not entitled to hold at that rent as against 
an auction-purchaser, unles.s Ids laokurrurec 
tenure was created 12 years Ix'fore the date of 
the Permanent Settlement, Tlie Deputy Col¬ 
lector, having decided in favor of the defendant 
upon the first two is.sues, did not find upon the 
third issue, which raised the question whether 
the plaintiff, as auction-])urehaser, was, or was 
not, cntitli'd to enhance the defendant’s rent. 
The delerinination of that issue was not neces¬ 
sary so long as the findings on the first two issues 
were in lavor of the dclimdant. But when the 
Judge reversi'il the decision of the Deputy Col¬ 
lector, it was necessary to determine the third 
issue. But the Judge has in effect ordered au 
enhanoctnent witlmut de.lermiuing that issue. 
'I’he Case must, therefore, lie remanded tor the 
Hirpose of liaving that issue detcruilucd by the 
ower Court. 

A question was raised as to the jurisdiction 
of the Judge of Moorshedi^iad. It was said 
that the lanils were situate within tlie juris¬ 
diction of the Civil Judge of Beerblioom though 
they were within the Revenue jurisdiction 
ol the Collector of Moorsliislabad. But there 
was no issue raised as to whether the lauds were 
situate in the Civil district of Beerhhoom or not, 
nor was there any finding to that efiect. There 
was an allegation by the defendant that, as the 
lands were situate within the jurisdiction of the 
Civil Court ol Bcerbhooin, the suit ought to have 
been brought in the Revenue Court of Bccr- 
bhoom. But, if that fact were true, the inference 
of law deduced^rom it was not correct; for, al¬ 
though the ajipeal would be to tlie Civil Judgi* of 
the district in which the lands were situate, the 
case was properly commenced before the Deputy 
Collector of the Revenue district. It was not ne- 
cessaiy, therefore, for the plaintiff to dispute the 
fact in order to show that nis suit was properly 
commenced. No issue was raised upon it, and the i 
parties are not both hound by the allegation in| 
the defendant’s statement. A special appeal wilr 
not lie upon a questioa of jurisdiction, depeuding 
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upon a (piestion of fact whicli has not been de- 
ieririined by the lower Court or admitted by both 
parties. J t is very d<mbllul whether, if tlie fact 
appearjsd, a special appeal would lie, unless the 
error in promlure might have affected the 
merits (Act VIll of 1«.';!) Section 372). It 
was urged, on the part of the plaintiff, that the 
Judge at Heerbhoom might have Ibuiid the facts 
differently, and that the Court, not being able on 
a special appeal to go into the facts, could not 
say that the iilainf iff may not have been prejudic¬ 
ed on the merits by the case having been tried 
before a wrong Judge. But in this case theipies- 
tion before the Judge turned upon a question of 
h’gal presumption and the construetion of Section 
4 of Act X. It seems, therefore, that the plaiiit- 
ifl' cannot have lu-cn prejudiced as to the merits. 
Beetioiis 375 and 350 of Act VII1 of 18.59 is 
here referred to as showing that a judgment 
may be reversed on a point of jurisdiction oii 
Sjiecial iqipeal, but that Section (375) has boon 
repealed by Section 1 of Act XXlll of 1861, 
and the word “ Jiereinbefore” in Section 25 of the 
latter Act has reference to the rules laid down 
by Section 23 of that. Act, and not to the rules 
laid down in Section 350 of Act VIII of 
1859. It is unnecessary, however, to decide, 
in the present case, whether, ujion sjiecial appeal, 
this Court cau reverse a decision, if, from the 
facts found, it appears that the lower Court 
had no jurisdiction in regiud to the question in 
dispute, and it does not appear that cither 
parly may have been prejudiced upon the 
merits. In the present case there is no allega¬ 
tion by which both parties are bound, and no 
finding to sliow that the lands are .situate in the 
Civil district of Becrbhooni; and, as both parties 
submitted to the jurisdiction of the Judge of 
]VIoorslicdabad, we must assume that he hud 
jurisdiction. It was argued that it does appear 
that tlie liuuls arc in the Civil jurisdiction of 
Beerhhooin, as there was a decision of that 
Court ill evidence by which the defeiid.ant was 
restored to iinsse.ssioii; but that decision is no 
more conclusive that the lauds were witLiu his 
jurisdiction, than the jirescnt decision of the 
.fudge of Moorshedahad is the other way. 'I'hcre 
is no more reason to say that the Judge of Moor- 
shedabad has acted beyond his jurisdiction in the 
present case, than there is to say that the .Judge 
of Heerbhoom did so in the former caac._ If the 
decision of a Judge is conclusive as to his jurisdic¬ 
tion, it would follow that, if there had beSn no 
appeal in the present case, the decision now under 
consideration would be as conclusive against 
jurisdiction in Heerbhoom as the fiirmer deci¬ 
sion was against that in Moorsheihibad; thus 
each would negative the jurisdiction of the other, 
and the two would prove that neither has ju¬ 
risdiction. We think that there is nothing to 
show conclu.sivcly that the lands are in the Ci¬ 
vil jnri.sdictii^ of Heerbhoom. Our decree, there- 
lyre, is that the case be remanded to the Court 
iielow for tlie trial and detenniiiation ot the third 
issue. 


The 2.3rd August 1862. 

Present ; 

The Ilon’ble C . B. Trevor, W. S. Reton-Kai r, 
and L. S Jackson, Judges^ 

ZHCortgrag-e CUsuftmotuary)—Salt for 
possesBion ('by Mortpag’or). 

Case No. 69 of 1859. 

llegular Appeal from a derision of Moulvie 

Nuzeerooddeen Mahomed, Principal Sudder 

Ameen of liehar, dated the 7th September 1859. 

Hrijobll Upadhya and others (Defendants) 
Appellants, 

versus 

Motee Soouderee (PlaintifF) and others (Defend¬ 
ants) liespondents. 

Baboos Kisken Kishore Ghose and Untioda 
Prasad Banerjee for A])})ellants. 

Baboos Shnmhoonaulh Pundit and Gobind 
Chunder Mookarjee for Ite.spoudcnts. 

Suit laid at Co.'s ]lupecs2,49,281-8«.-8p.-19A. 

Tn a suit, by a iiiort!i'af;(ir agaiii.st a luortgagca to 
recover possoHsioii of propiTty iiiortgajtod iiufirr a znr- 
i-pe^Uy(!U IcjiM', the otily .jnc.-itioo at. issue was liclif 
to bo wbelhiT alt the iletits bail been [laid or whether 
the plaiiitiir coobl Tc-ciiicr. 'J'hc correcniess of the 
accimut might be ijuesliouml by the tlelendanl iu uuy 
future suit. 

A SUIT was instituted by the plaintiff to recover 
possession of certain jiroperties mortgnged under 
a lease of zur-i-peshgee, and was valued at lis. 
.2 49,281-8-8-19. 

The plaiutifrs .'illegatiou was that an ikrarna- 
mah had been e.viscuteil by her in favor ol tlie <)e- 
fendant, Hrijololl, in Mareh 1844, in order to 
settle a debt due to bim by bur on aceouni of a 
decree gained in 1841 ; that the pritieijial and in¬ 
terest of the same had heeu cleared off by the 
usufruct of the properties, and the plaiiitifl’ was 
conseipicntly imw entitled to re-euti'r. 

The Hrincipal Rudder Ameen, in an claborafi* 
judgment, went fully into the accounts jimduccd 
by both parlies, and decided that then* was .still a 
balance due from the plaint iff of lls. 8li,(j45, and 
that, conseijucntly, she was not entitled to re¬ 
covery. 

Aoainst this decision she ha.s in efevrcd no uii- 
peal? 

The defendant, Brijololl, iqipeuls against that 
part of the decision of the lower Court which rulc.s 
that the sum of Rs. 81,645, is still due to him fi oin 
the plaintiff, his contention being that a sum of Ks. 
2,31,798 is owing, and that be is prejudiced by the 
lower Court deciding that tbe former amount re¬ 
mains unpaid. 

On appeal, after hearing the arguments of plead¬ 
ers on both sides, we arc cle^ly of opinion that 
the real and only point at issue in the lower Court, 
and by it decided, was, whether the amount of tht 
debt had been paid off’ in fiill or not, and, conse- 
(iiieiitly, whether the plaintiff’ was entitled to re¬ 
enter on the propert,y or not. The question wui 
not one of arrears, more or less, or of any partis 
balance of accounts between the parties. 
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'I’Jie lower Court, in order to decide whether 
the plaintiff was entitled to re-entry, was eoni- 
pelic<l to go minutely into the accounts produced 
as a matter of evidence ; but the judgment of 
lliat Court, can only be held conclusive in the ab¬ 
sence of an appeal by the plaintiff"on the matter of 
the recovery of the land. On thi.s part there is 
no apjical for us to decide; and, in any future case 
brought by the plaintiff" to recover jiosse.ssion, the 
dofeiiclant will be clearly at lilx'rty to question 
the correctness of any account on which the plaint¬ 
iff" may rely, and which the Court, trying the case, 
may then have to consider. 

In thi.s view, we hold that the present appeal 
will not lie, and we dismiss it with costs. 

Thu ii7tli August 18(12. 

Present: 

The Hoifble C. B. Trevor, AV. S. Seton-Karr, 
and L. S. Jackson, Jud/res. 

MCokurreree pottahs granted before 
Segulation V. 1812—Section 11 Re- 
g’ulation XXVZXX- 1828—Omission 
to pay rent. 

Ca,se No. 19 of 18G0. 

Regular Appeal from a decision of Mr, IT. 
H'ng'/it, Principal Sudden Ameeu of Bhaugul- 
pore, dated the Cdh September 1859. 


before the passing of the law of 1812; that 
any omission to pay rents for the past six years 
is not to be laid at the door of the defendants 
who have tendered the same, but at the chior 
o( the plaintiffs who have rcfu.sed to receive 
it; ami that the plaintiffs tliemselves have 
further recognised the validity of the grant 
and the tenure by applying to the Civil Court 
to put it up ibr sale., 

In appeal it i.s not attempted to disturb the 
judgment on the grounds of the original in¬ 
validity of the grant. A reference is made by 
the pleader for the appellant, to Section 11 
Regulation XXVI11 of 1828 which requires 
jjcrsons succeeding to mokurruree tenures to re¬ 
port the same to the Collector within six months 
of their succession ; but that Section refers only 
to the setmrily of the revenue ami not to private 
interests, and is nut applicul)lc to this case. 

It is urged, also, that the defendants admit 
having pai<l no rents fur the lust six years; but 
the reply to this is, obviously, that it may be 
ojien to the jilaintiff" to sue them fiir their dues. 
Omission to jiay rent may be good ground for 
a suit foi' arrears of rent or fur an action tor ejeet- 
meiiL. It can form no ground in law for cancel- 
mentof a put tab not otherwise imimgncd. 

llolcliiig this view, we affirm the decision of 
the lower Court, and dismiss the appeal with 
costs. 


ITmrithnauth Chowdhry and others (Plaintiffs) i 
A ppellants-, j 

versus 

Koonjbehary Singh and othe,r.s (Defendants) 
Respondents.. 

Baboo Shvmboouauth Pundit and Moonshee 
Ameer Ally for Appellants. 

Aloulvies Murhumut Bossein and Aftabooddeen 
Mahomed for Respondents. 

Suit laid at Co.’s Rupees 9,000. 

The acceptance of rout fur 40 years ratifies the origi¬ 
nal grant of a moknrrcree ])Ottah granted jirior to 
Kcguliition V. 1812. 

Sccliiin n Pegnlatioii XX\TTI. 1H28 (requiring suc- 
to luokurrercc t.'iiures lo he reported to the 
Colleetor within (I monllis) refers only to the security 
of the rcvi'iiue, and not to private interests, 

Omission to pay rent, may be good ground for a suit 
for arrears of rent or for ejecinnint, but nut for tho 
tanculiuo.nt of a jiotiau ind otherwise, impugnotl. 

This is a claim to cancel a mokurruree pottah, 
dated the 21.st of Maugh 1206, or 1799, held 
by the defendants in an entire village. 

The Principal iSudder y\.tuecnba.s dismi.sscd llie 
claim, hohling the pctlali not to be liable to 
cancolment. « 

Tho grounds of his tlecision are that, although 
the pottah, whjwjh, as a deed, is not denied by 
the'plfuntiff, was granted previous to the enact¬ 
ment of liegulation V of 1812, Section 2 of" 
which empowered proprietors to grant leases 
for any permd, yet tile acceptance of rent from 
the defendarits for a period of forty years since 
this enactment ratifies the original grant made 


The 27th August 1862. 

Present: 

The Ilou’ble C. B. Trevor, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

Ohatwala of Seerbboom—Bstate of— 
Xioase by. 

Cases N os. 1 to 4 of" 1860. 

Regular Appeals from decisions of Mr. O. W. 
Malet, Judge of Beerbhoom, dated, respectively, 
the Hth, Util, and XOth, September 1859. 

No. 1. 

The Dci)uty Commi.ssionor of Beerbhoom and 
others (Defonilant.s) Appellants, 

versus 

llungololl Deo and others (Plaintiffs) Respond- 
enls. 

Batoo Shimiboonauth Pundit for Appellants. 

Baboo Jugdanuwl Mookerjee, Moonshee Ameer 
Ally, and Moulvie Lutfur Ruhomun for Re- 
spoiulciits. 

The Glial wals iu Beei'hhooin are, under Section 2 
IJegulatioti X.XIX. 1814, pos.^esseJ of esiates of iniieri- 
taiicc. wirliout the power of alienation, and enduring 
so long as they perform all the obligatious of service 
and payment of rent to O ivermnent incident to their 
IcTinrc. Consequently a perpetual suh-lensp granted 
houa fde to a party by n Ghatwal is good not only 
dining the teiuncy of the grantor but (after his decease) 
of his heirs also. The only mode, therefore, in which 
tlic heirs (or those acting on tlieir behalf) can legiti¬ 
mately set aside the alleged act of their ancestor, ie ' 
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not by Buratnairy dispossessiou, but by a regular suit 
questioning the title set up. 

In three out of these four eases before the 
Court, the plaintifis sue for possession of their 
luokurrurec villages. They allege that they are 
niokurrureedars under the leases obtained from 
the ancestors of the defendant, Ghatwal Oodit- 
narain, and that they performed the Police service 
of the Ohatwal; that the property has in conse¬ 
quence of the minority of the present Ghatwnl, 
come into tire hands of the Court of Wards, by 
■whom a surburrakar has been fq)p()iuted; and 
that this officer has, without warrant of law, dis- 

[ )ossesscd them of their tenure, wliich they have 
leld under the (lhalwals for generations past. 
They, therefore, ])ray to be restored to the poss¬ 
ession of their property. 

The plaintiffs in the fourth case allege that 
they have been in pos.s<‘ssion of tlie lands sued 
for l)y them, under no written title, for many 
years; and that they obtained a title for the laiul, 
which had been in their possession, from the 
then (ihatwals in 1244. They, therefore, sue to 
be restored to possession. 

The Deputy Cotmni.ssioner of the Sonthal per- 
guniiahs, on the part of the Court of Wards, in 
his answers in all the cases, pleads that the alle¬ 
gations of the plaintiffs, as to their having been 
in possession of the (Jhafwallee tenures, an<l 
having performe<l tlie Police service require*! 
from the Chatwals, is false, for, had it been true, 
the defendants woidd have produced their sun- 
nml of ap])ointmeiit from Government, which 
they had been unable to do ; that the Jleerblioom 
Ghatwals cannot alienate their tenures, whieli 
they hold merely on condition of their performing 
tin- Police duties efficiently ; that, as the Ghatwal, 
Ooditnarain, is a minor, uiid the property 
has e.onie tnidor tlie manageniPut of the Court 
of Wards, the Court has ajtpointeda surburrakar, 
who now collects the rents and tierfbrius all the 
Police duties of' the Ghatwals; and that the 
plaintiffs’ suit for possession is ultogetlior un¬ 
tenable. 

The Judge was of ojanion that, though un¬ 
doubtedly a Ghatwal in Hei-rblioom could not 
alienate his tenure, the plaintiffs in the present 
case had clearly .shown that they had been in 
possession of their teiiure.s for more^han sixty 
years, and that, conswpumtly, the uct of the 
surburrakar was nnwarra.nf.ed liy law. He there¬ 
fore gave plaintills a (lecree for possession, with 
costs. 

From the decision passed by the Judge, an ap- 

i ieal has now been preilirred to this Court by the 
)eputy Commissioner of the Sontliai jiergunnahs; 
and it has been contended, on tin; part of the 
appellant, that, as Gliatwallee jiroperty in Becr- 
bhoom is not, under Regulation XXIX of 1814, 
strictly speaking, ancestral, but merely held by 
each succeeding Ghatwal, under a Hfe-ttmure, on 
condition of Ms performing siicli service efficiently, 
be cannot alienate at all, or grant leases for a 
longer term than his own right; and tho^b, by 
Section 2 of Regulation XXIX of 1814,flic de¬ 
scendants of the Ghatwals are entitled to succeed 


to the tenure in preference to strangers, this does 
not alter the nature of the tenure, which in no 
sense is ancestral; that, consequently, the grant 
of a mouroseo moknrruree tenure by the plaint¬ 
iff, even if proved, which it is hot, would not, <w 
against the present tJhatwals. give them, any 
title ; and, as the surburrakar has seen lit to re¬ 
sume flieir tenures, they have no valid ground of 
action in a suit like that before the Court, but 
their claim to be restored to possession should 
be rejected. 

That the ])laintiffs in the four suits wen* in pos¬ 
session of their several tenures for a long period 
befire they were ousted by the surburrakar, ad¬ 
mits, we think, ot,no question ; sunl, in fac t, sucli 
possession is not denu'd on tlie part of the Go¬ 
vernment pleader, who ajipecrs for the Court, of 
Wards. It is simply eon(.eiKled tliat no (ihatwal 
can grant a sub-lease for a p(»riod longer ilian his 
own life-tenure ; and, si'coiid, as a conseqnenee 
of the first contention, tliat the surburrakai-, act¬ 
ing on behalf of the minor Ohatwal, is p<;rfeetly 
<;ompeten1. by law, and therefore is perfectly at 
liberty, to oust at pleasure any tenant in po.sses- 
sion, even though that [iosses.siim lie held under 
grants made by ancestors oi' the present Ghul- 
wal. 

We think tliat tlie Oliatwals in Recrblioom are, 
under Scetiou 2 Regulation XIV of 1819, pos¬ 
sessed of estates of inherilunee without the ])ower 
of alienation ; and that this estate cannot he void 
so long as they perform all the obligations of 
service and payment of rent to Govei'nmeiit in¬ 
cident to their tenure. It lollows that a perpe¬ 
tual sub-lease, grunted hovo Jide to a party by a 
Ghatwal, will be ^ood, not only during tlie te¬ 
nancy of the grantor, but, after his deiiease, during 
the tenancy of his heirs; and. e.onsequently, thai. 
the only mode in which ilie.<e last can legili- 
nmtely set aside the alleged act of their aiwesuir 
is iiy a regular suit questioning the title set up. 
The surburrak,ar, under the ('Ourt of VVarils lias 
the same jiower on behalf of the Ghatwals which 
the minor Ghatwal woulcl have, were he in pos¬ 
session liiniself, hut notliing further; and as the 
Ghatwal could not, of liis own mere motion, dis¬ 
possess parties claiming to liold under his ances¬ 
tors and iwhuitteil for years in possession under 
such a claim, neitlier can the surburrakar do so. 
Tile act, then, by wUieli be has dispossessed the 
plaintiffs in these cases was, consequently, without 
warrant of law. 

Looking, therefore, on three of the presenf ac¬ 
tions simply as claims on the part of persems who 
lia<l long been in possession of land under tit]e.s 
granted b_v the ancestors of the present Ghatwals, 
and on the fourth as a eluiiii on I he p.art of per¬ 
sons who have been in possession, hir a series of 
years, of tlie lauds claimed by (hem, a po.ssession 
confii-med by a recent Ghatwal in possession, we 
think they should be resroicd r.o (he jiossession 
of that which they enjoyed before the illegal ar¬ 
bitrary act of the surburrakar. 

IVo decree to them the possession of what 
they have been illegally dopriyed,* and it*will 
i-emaiu for the burbun-akar, if so advibcd, by a 
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regular suit in Court, to question the title set up 
ty the plaintiff’ before us. 

Under this view, varyinp; the decree of the 
lower Court so far as to leave this question ol 
title of plaintiffs untouched, we disnus.s these ap¬ 
peals, with costs. 

The 28th August 1862. 

Prcxent: 

The Hon’hle C. li. Trevor, W. S. Seton-Karr, 
and L. S. Jackson, Jvdf'ex. 

Suit by ryot to reverse summary 
awards for rent—Question for deci¬ 
sion. 

Cases Nos. 15 to 18 of 1860. 

Pegtdnr Appealx from a daemon of Mr. J. J- 
Ward, Judge of Cuttack, dated the I2th 
September 1859. 

No. 15. 

Muddooaoodun Acharj, father and guardian 
of Lukhee Acharj, minor,(one of the Defend¬ 
ants) Appellant, 

verms 

Kishore Ilazrah and others (Plaintiffs) and 
others (Defendants) Respondents. 

Baboo Tarnchnauth Sein for Appellant. 

Baboos Kishen Sneca Mookerjre and Obhoy Churn 
Bose l()r Kesponclents. 

In a suit broiijrht by ryots to reverse summary awards 
for rent, tlie Courc (instead of decidin}; the question of 
title between the co-defendants)' should merely deter¬ 
mine ttto whom the plaiutiifs have juiid rent iii past 
years, and their liability for the pre.seni year in aeconl- 
aiice with their past payments, and the possession of the 
properly evidenced thereby, leaving the contendinf'co- 
sharers to settle tho question of title in a separate suit 
regularly brought for that purpose. 

The four ca-sns which are now before the 
Court are instituted severally by certain ryots. 
Ilhagbut Rawut, IJustobcc Ilewa, jind others, 
Bhiiggy Rawut and Modhoo Rawut,with a vli'w of 
procuring the reversal of summary suit by which 
they have been made liable for the entire rents of 
the lands held by them within the mutkudmee te¬ 
nure Rhulbudderpore situated in pergunnah Bap- 
praraud Muddoosoodun, the guardian of his minor 
son, Lukhissur. They allege that the iniitkud- 
mee tenure was purchased by Bistochurn, the 
father (»f Muddoosoodun, and two other <lefend- 
ants, Narain and Bonmally in the name of 
Moddoosoodun, his second son; that, after 
the father’s death, in 1253 B. S., the three 
sons succ<ieded to their father's estate and held 
it in joint tenancy till 1264; that subsequently 
in 1265, they made a partition of the mutkudmee, 
Narain, the eldest son, taking a six-annas, and 
the two other brothers a five-annas share each ; 
that, in accordance with the partition, they 
have paid their rents to the owners of the two 
shares, and are willing to pay to Muddoosoodun 
his |)iare; but hOi on the strctigth of the regis¬ 
tration of his name on the order of the Judge, 


has obtained a summary decree for the entire 
rents of their holding. They sue, in these 
different actions, to set aside those decrees, as far 
as regards the i*ents due on the shai-e of Narain 
and Bonmally, that is, tfl eleven annas of the 
rents decreed. 

The defendant, Muddoosoodun, in his answer, 
pleads that he, on the 4th October 1857, pur¬ 
chased the mutkudmee with his own money; 
that subsequently, on going to Cabool as a 
Byraggcc, he left liis brother as guardian of 
his minor son, Lukhissur, but' the uncles of 
the boy, in his absence, set up the fraudulent 
claim to share in the property; that, having 
returned from the pilgrimage, and taken up the 
guardianship of his son, who .succeeded to his 
property when he went to Cabool, he now, in 
assertion of bis right, sued for the entire rent 
due from the ryots for 1265, and oh aim'd a 
summary deci'ee tor the same, which he prays 
may be upheld. 

The defendants, Narain and Bonmally, admit 
the rceei|)t of the rent for 1265 for their shares 
of the property from the plaintiffs; and assert 
that the claim of Muddoosoodun to the whole 
mutkudmee is fraudulent, and that, since their 
father’s death up to 1264, they were all in joint 
possession of the property. 

The Judge was of opinion that, frtrni tlie 
evidence of witnesses, it is clear that the mut- 
kiidinee had always been, since the death of 
the father, held jointly by his three sous; and 
as the defendants, Narain and Bonmally, admit 
tho receipt by tlicm of rents for 1265, he gave 
plain tilfs a decree according to the terms ol 
their plaints, with costs. 

From the. decision of the Judge four a])peals 
Iinvc now beim preferred to this Court by the 
defemlant Muddoosoodun Acharj. lie urges 
that, in a suit for the reversal of a summary 
deijrec for rent brought by ryots, no determina¬ 
tion on the (]uestiou of proprietary right can he 
made, but the Judge, notwith.standing, has de- 
tc'rmined the shares to which he and his brothers 
arc righly entitleil; that, from the evidence on the 
record, if is clear that the property was purchased 
by liim with his own monies, and that he was, 
and subsequently his son has been, in possession 
of the entire estate; that, consequently, the 
judgment %■ the lower Court should be reversed. 

lii a case like the present, brought by the 
ryots to reverse summary awards for rent, it is 
undoubtedly not competent to the Court to decide 
the question of title between the co-defendants 
before the Court. In such suits, the action of 
the Cotu't must, be limited to detemining the 
parties to whom, in past years, the plaintiff’s have 
paid rents, and determining their liability for 
the present year in accordance with their past 
pap^ments, and the possession of the property 
evidenced thereby, leaving the different con¬ 
tending co-sharers to settle the d’flerence as to 
right and title in a separate suit regulaily brought 
for th^ purpose. 

UoiUning ourselves .to this point, as seems also , 
to have been done by the lower Court, we agree 
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entireljr with the Judge in opinion that the joiut 
possession of the defendants in the property of 
their father, subsequent to his death in 1253, 
is satisfactorily proved by the evidence adduced 
by the plaintifls, and the possession of the de- 
fenda.i»t, under an alleged purchase by him, entire¬ 
ly disproved. The quarrelling also of the 
brothers in 1265, and the possession by them 
of their separate shares in the j)roperty in that 
year is also distinctly proved ; and as, more¬ 
over, the defendants, Narain and Bonnially, admit 
the ree-eipt by them, from the plaintiffs, of three 
shares of the rents for that yeitr, we see no 
reason for interfering with the judgment passed 
. in the plaintiffs’ favor, but dismiss these appeals 
with costs. 

W e note that these suits arc of very trifling 
valu(!, and we are of opinion that tlie Judge, 
in placing these (;ases on Ins own file, has not 
exercised a sound discretion, the more specially 
as they present no points of difficulty. 


The 30th August 1862. 

PreHent: 

'J’he Ilon’ble C. B. Trevor, W. H. Seton-Karr and 
L. R. Jackson, Judges. 

BCortg’ag'e—Mo Zilmltation as between 
nCortgrag'or and Mortg’ag'ee. 

Case No. 23 of 1860. 

Regular Appeal from a decision of Mr. G. L. 
Morton, Judge of Tirhoot, dated the Hth Sep- 
tevibcr 1859. 

Mudduu Gopal Singh and others (Defendants) 
Appellants, 

versus 

Lalla Hunooman Dobay and others (Plaintiffs) 
and others (Dflendauts) Respondents. 

Mr. R. T, Allan and Moonshec Ameer Ally for 
Appellants. 

Baboo Kishen Kishore Ghose for Respondents. 
Suit laid at Co.’s Rupees 614-2a.-2k. 

So long as the relation of niortg.igor and mortgagee 
exists between the parlies to a suit, tlie law of liniitution 
will not apply to tlie case. 

The plaintiffs in this case, Lalla. Hunooman 
Dobay and others, first party, and Ramnooghra 
Singh and Bhanjun Tewuree, purchasers, second 
party, sue defendants to recover posses.sion and 
obtain the registration of their names as owners of 
six-annas out of eight annas of the entire eleven 
annas mchal, Bliooalpore, pcrgunnuli Busora, i 
with wasilat from 1254 to 1264, vdnut Rs. 258-12 
due to the defendants, mortgagees. | 

Plaintiffs allege that in 1175, or 1768, the an¬ 
cestors of Hunooman Dobay and others (first' 
party), Deendyal Singh and Dhuroop Singh, 
raortgaged^ight annas of the mchal in suit to 
Bhowany Singh, the ancestor of the defendants 
and a oo-sfaarer to the extent of three annas 
in the mehal; that, subsequently, they institut¬ 
ed a suit for the redemption of the mortgaged 


property, and obtained a decree, on the 24th 
January 1803, from Ifie lower Court; that, on 
appeal to the I’rovineial Court, that order was 
reversed on the 16th July 1804, and that Court 
found that two annas of the eight aniuis elaiiued 
had been conveyed by absolute sale to the de¬ 
fendants, and only six annas was mortgaged, 
!i.nii that the sum borrowed on this .si.x anHa.s 
had not been repaid in full, but that Es. 258-12 
still remained due to I he mortgagees; that the 
inortgagecs sub.sciiuenlly, in 1809, settled with 
(Jovernincnt for the estates as mortgagees ; that 
various causes have prevented plaintiffs suing 
before this time for possession of the property ; 
but they now, as the sum fiir which the property 
was originally mortgagi'd has been paid off with 
interest., sue for possession with wasilat from 
1254 to li64, minus Rs. 258-12 due to the 
defendants, mortgagees, as by deeiee of the 
Provincial Court of Kith July 1804. 

Defendants plead that jiiaintlffs have no deed 
or doenuu-.nt of any sort on which to support 
their jirescnt action; that, conseijudiUy, it 
should 1)0thrown out of Court at once; that, 
moreover, as plaintiffs’ ancestors refuseil to settlc 
witl) Government at the time of the Decennial 
Settlement, and allowed the jiroperty to be. farmed 
for various periods, they, by such refinsal, became 
only militled to malikliana and not to possession ; 
that subsequently, in 1804, a Permanent Settle¬ 
ment was made with them (defendants) as 
proprietors, anil they have been in possession 
ever since; that, consequently, the rights, of 
whatever nature they may be, which jilaintiffs 
ever may have had, have lajised by efflux of time, 
and they are oiifaol’ Court under the Statute of 
Limitation. But even admitting tliat there was 
a mortgage, us alleged by the plaintiff’s, the sum 
borrowed lias not been jiaid off in full, and 
plaintiffs’ .suit should be dismis.scd. 

'J'he Judge was of opinion, from decrtiea of 
different Courts which were, before him, passed 
between the ifnccstons of the parties now before 
the Court, dated tlie 24111 January 1803 and Iflth 
July 1804, that the mortgage-transaction, as 
alleged by the plaintiffs, really existed, and thnf, 
on the last-mentioned date, it was not paid off, ; 
Rs. 268-12 then remaining due according to the 
judgment of the Provincial Court; that, 
moreover in the old Collector's register for 1207 ' 
up to 1228, which were called for from the . 
Collcctorate and examined by him, the defend- ; 
ant’s ancestors were recorded as jirojirietors and ' 
mortgagees of Deendyal Singh’s rights in the ■ 
property; that defendants are unable to show , 
that they have ever legally become the proprietors ’ 
as well as the mortgagees of the six annas of the ^ 
estate; and that the assertion, in 1809, that they ; 
were proprietors of it, and on the Btrengf,h of i 
which they obtained the settlement, was fraud- | 
ulent; that, under such circumstances, limita- : 
tion will not apply to the present claim; that ■ 
moreover, as defendants do not contend tliat the . 
advance on (he mortgage has not been cleared off, ; 
and as defendants admit the leases to Sheikh 
Boonyad Ally, than which there can be no better ' 
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data for adjasting the wasilat, tho usual prescrib¬ 
ed course for making the defendants produce 
and swear to their accounts is unnecessary. The 
Judge, in conclunion, gave plaintiff a decree for 
possession with wasilat, as claimed, subject to a 
de<^luction of Rs. 258-12, the declared balance due 
to the moi-tgagecs, specified in the decree of 
1804, with interest. 

From this decision an appeal has now been 
preferred to this Court by the defendants below, 
and it has been contended on tlieir behalf by 
Mooiishee Anicicr Ally betiiro us, as much ns 
was cont(‘ndcd below, to iIk! effect that the 
plaiutifts have shown no cause of action as naainst 
drd’endants; that they have been unable to 
prove that a mortgage-transaction ever exist¬ 
ed ; that, moreover, by not settling for the es¬ 
tate in their possession at the tinie*of the De- 
eenial Settlement and allowing it, on differenti 
occasions between that date and 1 hO!), to be 
fanned out, they lost all claim to everything 
but malikhaiia; that in 1809, the e.stute was 
settled hy Government with the ancestors of 
his clients as proprietors, an<l has been held 
by them ever since as such ; that their title 
is inJ(‘i)endent, both in its own nature and in 
consequence oi' the time during which it has 
been beld by them unquestione<I; that, even 
if the Court think that the. mortgage-transac¬ 
tion has been proved to have hud an e.xistence, 
and that limitation does not apply, still plaint¬ 
iff is not entiilcd to jiosse.ssion, as the sum 
alleged to have been borrowed has not been 
paid off. 

We think that no doubt can be entertained as 
to the existence, as alleged by the ]>laintiirs, 
of a mortgage upon the jiroperty now in suit. 
It is evident, by the decree of the Judge of the 
24t.h January iHOff, and by that of the Provin¬ 
cial Court, dated the Ifitli July 1804, and by this 
latter document, that tlie mortgage seems to have 
covered only si-x annas of the ))ro])erty then sued 
lor, and not eight annas as was then eontcndeii. 
Moreover, it is recorded in that proceeding tliat 
Rs. 258-12 then remained dm on the sum bor¬ 
rowed ; and the claim of llic ancestors of tho 
plaintiff's for possession of the property was con¬ 
sequently rejected. A slur has been attempted 
to be thrown on tho eojiy of the judgment of 
the Provincial f^onrt filed by the plainlifl| respond¬ 
ent, because the original bears no seal anil sig¬ 
nature. The copy seems to have been obtained 
from the book of the Provincial Court now in 
this office, in which all copies of decrees passed 
were entered. On sending for the original book, 
we find the dettree alluded to rightly and formal¬ 
ly entei’ed ia it. The signature of the Juiljre 
of the Court should have appeared m 
the pages at the commencement and end of the 
hooK< and, thougli they are not now apparent, 
we see no reason to doubt that the decree 
entered in the book before us is an authentic 
document. 

Viewing it in that light then, and a conclusive 
evidence of the existence, in 1804, of an unsatis¬ 
fied usufructuary mortgage between the ancestors 


of parties now before us as regarding the very 
property now in suit, the question that next de¬ 
mands our attention is the fact that, in 1809, the 
mortgagees, styling themselves proprietors of the 
six-aiinaa share, obtained a settlement from Go¬ 
vernment. This act on the part of Government, 
it is contended, gives to the defendants a title 
independent in itself, and one, moreover, which 
laspe of time has, if that were possible, rendered 
even more secure. 

The mortgage having been once ]>roved to 
exist; that transaction, and no other, can he ad¬ 
mitted by the Court as constituting the title of 
the ajipellaiits, mortgagees, before it be shown 
clearly that, by some legal act, their lower title 
has been converted into a higher. The act by 
which this conversion lias taken place in the 
the present ease is, as before remarked, the 
settlement made by G(>vernment with t'lem as 
proprietors in 1809; but this act of GovernBient 
had no such legal eff’ect as is attached to it by 
the appellants. On their petition, alleging that 
thi'y were the proprietors and were in posses¬ 
sion, a set flement was made with them; but the 
fraud which was commit ted upon the mortgagors 
hv thi.x misrepresentation cannot affect that bonri 
fide transaction, or enable tlie defendants in this 
suit now to benefit by their successful fraud as 
to the settlement. As against the mortgagors, 
they were simple mortgagees before 1809, and 
a.s such they remained to the present day; and 
the illegal and fraudulent act of their own can 
in no way alter that relation. As, then, the 
relation of mortgagor and mortgagee e.xists to 
the present day between the parties in suit, it is 
clear, as most correctly laid down by the Judge, 
that tiic Statute of Limitation will not apply. 

An objection was made, though not seriously 
urged, to plaintiffs’ claim for possession, on the 
ground that., as llioir ancestors had refused to 
settle for the projierty at the time of the Decen¬ 
nial Setllement, but allowed it, on different occa¬ 
sions lietwecn 1790 and 1809. to be farmed 
out, they had, by such refusal, lost all right to 
))ossession and could only claim malikhana. 
Hut this contention is founded on error. Doubt¬ 
less. during the continuance of the several farms 
which were granted between the above dates 
to third parties, the ancestors of the plaintiffs 
must have been contented with malikhana; but, 
on tlie expiry of each of those lenses, they, as 
])roprietoi’a, were entitled to settlement; and 
what they were entitled to on the expiry of the 
jircvious lease they were also entitled to in 1809, 
Inid it not been for the fraudulent conduct of 
the movtg^ees noticed above, who, under the 
claim of being projirietors, obtained a Perpetual 
Settlement for themselves. 

As, then, the relation of mortgagor and mort¬ 
gagee exists between tho parties before us, the 
only point remaining is for us to ascertain 
whether the mortgagee has been paid tuff' or not. 

'This point has not been satisfactorily determin¬ 
ed below, and the plaint does not give the Court 
any data upon which, in the absence of the 
accounts on the part of the mortgagee, 
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it could at once pass a satisfactory decj'ce 
in liis favor. Tbej mortgagee, too, pleads tbe 
general issue; and, in denying the mortgage, 
denies also, by implication, that miy balance is 
due on the mortgage. We, therefore, in order 
to obtain a clear and satisfactory adjudicatiou 
oil the state of the accounts, remit the case to the 
.lodge, with directions that he will, under .Section 
11 Regulation XV of 1793, call upon the mort¬ 
gagee to tile the gross account of the prop<-rty 
mortgaoicd from 1804 to the date of suit, and 
to verify the same, lie will then give the mort¬ 
gagor an opportunity of examining the acicounts. 
of offering objtictions to them, and of filing any 
paper with a view of clearing that judgment 
of the Court that he may think fit. The Judge 
will then, on the consideration of the documents 
before him, determine wlicther, accepting the sum 
of Ra. 258-12 mentioned in the decree of the 
Provincial Court of Kith .July 1804 as the sum 
then actually due to the mortgagee, the whole 
sum borrowed, with interest, has since been 
paid ofl' or not; and pass eventually himself, 
under the old Code of Procedure, such a decision 
us the result of his calculation may render just 
and jjroper. 


The 5th September 1862. 

Present: 

Tiio Ilon’ble C. B. Trevor, W. S. Seton-Karr, 
and L. S. Jackson, Judges. 

Ameen’s Report (in what cases va¬ 
luable, an4 in what not). 

Ca.se No 26 of 1860. 

Regular Appeal from a decision of Roy Taruch- 
nuulk Sem, Principal Sadder Aiiirrn of the 
'M~Pergunnahs, dated the 2oth September 1859. 

Baboo Prannauth Chowdhry and others (Plaint¬ 
iffs) Apjmllants, 

versus 

JMirnoraoyee Chowdhry and othens (Defendants) 
and Kasheeuaulli Chowdhry (Plaintiff) Re ■ 
spondents. 

Baboo Poortw Chvnder Roy for Appellants. 

Baboo Dwarkanauth Mitter for Respondents. 

Suit laid at Co.’s Rupees 6,260. 

The report of an Ameen, however valuable in clearing 
lip (lihiculties as to the identity and position of lands, is, 
generally speaking, of no I'alue in dt-termiuing questions 
connected with tlie possession of lands in dispute in past 
times. 

Plaintiff Prannauth Chowdhry, the zemindar 
of the zemindaree comprising the eight annas of 
pergunnah Nyhattee, No. 629 on the rent-roll of 
tlie Collectorate of the 24-Pergunnahs, sues the 
defendants, Kasheenauth Roy Chowdhry and 
others, the zemindars of the other eight anna.s of 
the pergunnj>h, for possession of 626 beegahs of 
rent-paying land, with mesne profits, during the 
period of dispossession by the reversal of the Sur¬ 
vey Award made in the defendants’ favor. He 
alleges that the land in dispute appertains to 


mouzah Atturpore within his estate, and that he 
had always been in possession of the lands up to 
3()th October 1851, when he was dispossessed by 
the Survey Authorities. 

The defeudauts claim the lands as appertain¬ 
ing to three villages of their estate, viz.., Luck- 
heeporc, Raninatlipore, and Bonikistopore, aud 
aver that they have always been in their pos- 
ses.sion as sueU. 

The Principal Smhler Ameen was of opinion 
that no reliance could be placed upon the ilocu- 
meiifary evidonee filed by the ptainfiff The pa¬ 
pers were private jmpers, easily fabricated, and 
have, in the present iustiincc.beou fabricated very 
recently, as might be galhercd from their appear¬ 
ance. On the report of the Ameen in plaintiff’s 
favor the Principal SucUler Ameen was not in¬ 
clined to rely, as it was loiutded on the evidence 
of witnesses who live at some distance from the spot 
and not on that of parties who, from proximity, 
might be presumcii to have special <-ognizanee 
of that to which they speak. The evidence of 
the w'itru^sses jirodnced in Court wa.s, the Prin¬ 
cipal Sudder Ameen considered, indefinite and 
unsatisfactory, and (piile insufficient of itself to 
disturb the jmssessiou of the defendants. He 
therefore dismissed the jilaintifis’ claims, with 
costs. 

Plaintifis now apjieal to this Court, urging that 
the decision of the lower Court is opposed to the 
weight of evidence on the record. Uu perusing, 
however, the report of the Ameen and the testi¬ 
mony of the witnesses, we entirely agree 
with the Principal .Sadder Anieeu in opinion 
that they are im-idficient to support tlieplaiut- 
ifls’ claim. 'i’he*report of (lie Ameen, however 
valuable in cleiu'ing np difficulties us to the iden¬ 
tity and position of lands, is, .speaking generally, 
of no value in determining questions connected 
with the possession of lands in dispute in ]iast 
times. Such questions are more satisfactorily <lc- 
tennined in CVuirt, where the testimony of the 
witiucsses examined can be .subjected to a strict 
seriitiny, rather than in the Motiissil, where it is 
subject to no scrulin^' at all. VVe have, there¬ 
fore, no hesifution in seating aside, with the Prin¬ 
cipal Sudder Ameen, the rejicrt of the Ameen in 
the present case. , • 

As to the evidence afforded by tbejumma- 
wasil-bakee paiH'i-s of 1219, 1244, and 1252, it is 
altogetlier worthless, and the testimony of the 
witnesses on the part of the plaintifli whose evi¬ 
dence has been read before us, is not that of 
witnesses cultivating or paying rent for the land 
in dispute, but that of third persons, who speak 
to the acquisition by certain ryots of pottahs 
from the zemindar, and to their witnessing the 
kubooleuts given by the ryots, and to other mut¬ 
ters with which they had no material and no 
well-experienced connection. Altogether, their 
evidence is not such as would wairant our plac¬ 
ing any reliance upon it. 

We therefore, without entering into the'easeof 
defendants, affirm the order of the lower Court, 
‘and dismiss this appeal, with costs. 
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The 9tU September 186'2. 

Prenent : 

Tfle Ilon’ble Sir Barnes Peacock, Kt., CMef 
Justice, and the Hon’ble H. V. Bayley and F. 
B. Kemp, Judges. 

Auction-purchaser—Zieases made af¬ 
ter decree—Mesne profits. 

Case No. 31 of 18()2, 

Regular A ppeal from a decision of Moulvie 
Mahomed Huneef Khan, 1st Principal Sudder 
Ameen of PurneaJi, dated the 2G<A November 
1862. 

lluuooman Doss and others (some of the Defend¬ 
ants) Appellants, 

versus 

Koomeroon-nissa Be{jum (Plaintiff) and others 
(Defendants) Respmulents. 

Baboo Kishen Kishorc Ohose and Moonshee 
Ameer Ally for Appellants. 

Baboo Skumboonavtk Pundit for Respondents, 

Suit laid at Co.’s Rupees •9,350. 

The purchaser at a sale in execution of a decree, ob¬ 
tained by a morlKaKee in safisliictioii oi‘ ids niort^'anc 
debt, is not bouml by leases exeented by the. iiiortgiiftor 
after decree, unless he has recognizeil tlie Iwises after 
hi^urchase by receiviug rent from tlie lessees as such. 

When a party is declared entitled to a decree for mesne 
profits, be is entitled to recover, as those profits, such 
sums as may have been collected and appropriated by 
others in wrongful possession, or such .sums as lie would 
have collected had he been iu [lussession, and which 
be was prevented from collecting hy having been wrong¬ 
fully kept out of possession. 

This is a suit for recovery of possession, with 
mesne profits, ol niouzuli Rajgunoe. purchased at a 
sale in execution of a decree by the plaintilf for 
Rs. 4,175 on the 10th of November 1859. The 
plaintiff’s allegations are these, i. e. that, after bis 
purchase he was put in possession of the vdlage by 
the Nazir on the 4th of May 186G; but that, in 
December of that year, the defendants forcibly 
dispossessed him of the same. He therefore sues 
for recovery of possession and for mesne profits 
from the 10th of November 1859 to the date of 
suit. The plaintiff calculates the value of the 
land at Rs. '7,700, i. e. Ks. 7 a beegah for 1,100 
beegahs, and claims Rs. 1,650 for mesne profits at 
Re. 1-8 a beegah. Tliere are several defendants in 
the case: one is Muddun Loll Doss, whom plaintiff 
sites as the principal pai*ty concerned in his dis¬ 
possession; another is Ilunoonmn Doss, who 
pleads a putnoe lease from the judgment-debtors; 
and a third is Pursun Doss, whio avers that he 
holds a sub-lease from the judgment-debtoi-s 
also. The tfnswer of Muddun Loll Doss consists 
of a denial of having dispossessed the plaintiff'; 
butjn his pleading he supports the claims of the 
leiraCes. These two latter plead that their re¬ 
spective leases, being of date previous to the sale, 
are valid against plaintiff, auction-purchaser. 
Upon thege pleadings and evidence adduced 
in sujpport ofthem, the Principal Sudder Ameen 
has round that the defendants have dispossessed • 


plaintiff'and that neither of the alleged leases has 
been proved; further, that, cousidering the tenor 
of the answers put in by defendants, they are 
liable for the amount of the suit and for the 
mesne profits, and also for the costs in regard 
t« mesne profits. The order of the Principal 
Sudder Ameen is ns follows, namely:— 

“ That the mesne profits arc to be determined 
by investigation in the Mol'ussil at tlic time of 
the execution of the decree, minus 10 per cent, 
for collection charges which ought to be paid 
by the defendants.” 

From this decision Hunooman Doss, the put- 
needar defendant, Pursun Doss, the I'amer de¬ 
fendant, and Muddun Loll Doss, defendant, have 
appealed to this Court. 

Their grounds of appeal are, that the putnee. 
and I'amiing leases arc good and valid; that 
the plaintiff' him.self recognised them as such by 
receiving the rents : and, as respects ivlundun 
Loll Doss, that as he bad no concern with the 
dispos.session of plaintiff' he should not he charged 
mesne profits or costs. 

Now the first point for our decision is, whether 
the putnee lease of Hunooman Doss and the tem- 
pttrary farming lease of Pursun Doss were valid 
in themselves; next, if they were not valid, 
whether plaintiff, by receiving rents from these 
lessees, has admitted their tenancy; lastly 
whether Muddun Loll Doss is or is not liable to 
mesne profits and costs. On the first point we 
must remark that it is admitted that the 
sale at which the plaintiff purchased was 
one held in execution of the decree iu favor 
of a mortagagee, the judgment-creditor, and 
that it was expressly made with the object 
of realising the amount duo under the mortgages 
Therei'ire the plaintiff', by his purchase, took all 
the rights and interests of the mortm;agec, and 
would not he bound to recognize leases given 
by the juilgment-dehtors subsequent to the date 
of the decree. Now it is adrnitt<*d that the 
putnee lease of Hunooman Doss and the sub¬ 
lease of Pursun Doss are both subsequent to 
the decree; thus, even were the cases proved 
to be good ami valid othenvisc, they could have 
no legal effect against the plaintiff’s claim in this 
case. 

But it is alleged that plaintiff himself in this 
case recognized the leases after his purchase hy 
receiving payments of rent from the lessees as such. 
We hold that, if the plaintiff did receive those 
rents for periods subsequent to his purchase, this 
would amount to a recognition of the leases, and 
he would be bound by such recognition; conse¬ 
quently, in that case, the leases could not now 
be repudiated by him. As to these alleged 
payments of rents to plaintiff by the lessees, 
the statement of defendants is that on the 5th 
of May I860 Rs. 15, on the 19th of Maij Rs. 

11, were paid to and accepted by the plaintiff 
for rent from them as recognized ^ssees. The 
payments are stated to have been made and 
the receipts to have been given by the plsintiffs, 
tehsildar. It is not however, proved before us, 
either that the person named as the plaintiff’s’^ 
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tehsildar was redly to, or that he gave the re¬ 
ceipts for tlie rents in question, or that the 
plaintiff really ever did receive any rents from 
the lessees on account of the period subsequent 
to plaintiff's purchase. The plaintiff' therefore 
is not bound in any way by the alleged putnee 
lease of Hunooman Doss or the alleged farming 
lease of Pursun Doss. 

In regard to mesne profits, we have first to 
decide whether Muddun Loll Doss should^ be 
exempted from this part of the decree against 
him, as he claims he ought to be. We find 
that he pleads tliat ho ought to be exempted 
because he had nothing to do with dispossessing 
the plaintiff’. After carefully considering the evi¬ 
dence which has been placed before us on 
this point, we are clearly of opinion that 
it is proved that be was the chief agent in 
dispossessing the plaintiff';, and, further, that 
the two lessees, Hunooman Doss and Pursunt 
Doss, are shown to have been the servants of 
hluddun Loll Doss, Thus, as the acts of Mud- 
dun Loll Doss deprived tbeplaintiff’ of possession, 
and by such loss of possession by plaintiff' others 
were enabled to appropriate those mesne profits 
which piaintiffi had he not been so dispossessed, 
would have received, Muddun Loll Doss, as 
the party so dispossessing plaiotiif, should be 
liable for those mesne jironts. 

The next question is whetlier the plaintiff’ 
shall receive mesne profits from the date from 
which he claims them, namely, the 10th of No¬ 
vember 1859, the date of his purchase. 

Now, the plaintiff's statement in his plaint 
is that he received possession through the officer 
of the Court on the 4th of May 1800, and was 
dispossessed in December of that year. If it 
were shown that he (plaintiff) held actual pos- 
8es.sion, such as would enable a party to collect 
his rents, of course plaintiff' could not claim, as 
mesne profits on account of rents, sums which 
he had actually collected when in such posses¬ 
sion ; but the plaintiff's Counsel here before 
us orally states that the possession given the 
Court was merely symbolical, and that, from 
the date of the purchase, plaintiff was prevented 
from collecting, and therefore the Counsel 
makes a demand of mesne profits on account 
of what plaintiff was prevented from collecting. 
Now, we are clearl/ of opinion that, when a 
par^ is declared entitled'to a decree for mesne 
profits, he is entitled to recover, as those profits, 
such sums as may have been collected and ap- 

S riated by others in wrongful possession, or 
sums as he (the party ousted wrongfully) 
would have colled ed bad ue been in possessi on, and 
which he was prevented from collecting by hav¬ 
ing been kept wrongfully out of poasesmonj 
because one or other of these descriptions of 
profits are profits which have been loet in the 
tHemtime to the p^ty ousted, that is, during tlie 
interval of wrongful dispossession by others. 
But, althou^ the above claim for mesne jwofits 
which the plaintiff was prevented fh)m realizing 
has been put before us here orally by the Coan^ 
foe the plaintiff, still, on a reference to the writ* 
r 


ten plaint, we find that the plaintiff' has there 
claimed only such sums as he states have been 
actually collected and appropriated by the de¬ 
fendants, and has in no way churned as mesne 
profits any sums on the averment that he has 
been presented from collecting them. We can¬ 
not of course, in such a case, give a plaintiff 
more than he asks for in his plain^ aid therefore 
any farther remarks upon this point are unneces* 
saiw. 

Lastly, as to costs. On this point Muddun 
Loll Doss, as appellant, urges before us that he 
is nut a lessee, nor is he sued as such; further 
that his plea in the Court below was that be 
was unconcerned in the act of dispossessing 

S laintiffi Now, in the first place, the answer of 
luddun Loll Doss was not only that he was 
not concerned in dispossessing plaintiff, but he 
there added that the leases of the defendants 


(lessees) were good and valid leases as against 
plaintiff^s tide. This defendant, tlmrefore, in 
reality contested plaintiff^s title just as much as 
the lessees ffid; and having done so, and those 
leases having been found invalid against plaintiff's 
title, Muddun Loll Doss must, evra upon this 
ground, pay those costs which |fiaiatiff has incur¬ 
red in establishing his title against those allied 
lessees. But we further bold that this defendant 
(appellant) is liable to costs upon other grounds 
also—namely, because he has been proved 
the evidence to have been a principal t^ent in 
dispossessing the plaintiff, and he, therefore^ 
shoidd pay those costs to which plaintiff Ims been 
pat in order to recover possession. 

Under this view of all the facts of this case, 
we dismiss tlte appeal of appellants.^ The plaint¬ 
iff (respondent) will recover possession of monzaih 
Bajgunge; he will receive as mesne profits wlmt 
he states to have been collected by the opposite 
party during their wrongful possession; i. e, 
what he claims in his plaint on that account, sub¬ 
ject to the exact amount having to be ascertained 
by a local enqiliiy in the usual manner. Neither 
appellant wiU be exempted from costs. Interest 
at 12 per (»nt. per annum will be charged on 
those costs ^ piud. 


The 9tb September 1862. 

Pretent: t 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jiu* 
Hoe, and the Hon'ble H. V. Bayley and F. B. 
Kemp, Judget. 

Case No. 138 of 1862. 

'W* 

Regvdatr Appeal from a decision of Mr, E, O, 
Birch, O^oiat^ Jndgo of Zillah Pumeahf 
dt^d the 18M February 1862. 

Banee Boshon ffehan (Plaintiff) AppelUmt, 


^versus 

Syed Bnaynt Hosseia aad othera (Defendimtt) 
Metpondettit. 
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SPECIAL NUMBER OF 


Bahoo Shximhoovttutk PimfUt and Mr, H. Stain- 
forth for Appellant. 

Mtstrs. R. T. Allan and W. Tayhr, Bahoo 

Kmken Kishorr fJhone and Mooughee Ameer 

Ally lor llespondents. 

Claim lai<l at Co.’s Rnpeos 8 , 32 , 0 G 9 ti 5 . 7 . 

Tlip >'«!rificatiou of a plaint signed with the name of 
the pliiintiff hy her inuokhtear, inid which does not aver 
wlial 18 false, iiut attMiiptsto do what thu law estops her 
IVom doniff, is not a false verification within the meaning 
of Section 24 A cl VIll of 18611. 

If a plaint not only asks for relief which a Court can 
afford, nut,seeks to ojim uji mailers already adjiulirated 
upon in another suit, the .Iiidjte (instead of rejcciinij the 
plaint for prohxitv under Section 29) should entertain 
thesnit and adjudicate upon the matters not adjudicatnd 
upon in the foriner suit, amending the jilaint by striking 
out the issues relating to the matters adjudienfed upon. 

This suit was instituted on the 7th of Maj 
1860 in the Court of the Principal Stidder Anicen 
of Purneali. The suit, at an early stage, wa.s 
trausferred to the file of the Judge of the same 
ssillah. 

The plaint, after giving a history of the family 
of the late Rajah Dccdar Hossein, the common 
ancestor of the principal parties to this suit, pro¬ 
ceeds to decree that the plaiutiff is entitled, uc- 
cortUiig to the Mahomedan law, to inherit a cer¬ 
tain share of the estate, real and personal, de¬ 
rived from her paternal grandfather, the aforesaid 
lln’iah Deedar liossein. 

The plaint further sets forth the extent of the 
share, and how, and through whont, the title has 
become vested in the jdaintill'. It is further 
alleged that, during the minority of tlie phiiiitiff, 
IVliisst. Kiioolam, the mother and guardian of the 
plaiutifl, did, fraiidulenfly aniicn collusion with 
the respondent, 8yed Enayut liossein, and his 
legal advisers, file a deed of compromise in a 
suit pending in appeal from the decision of a 
former Zillah Judge, Mr. O. latch, in the Sudder 
Court; that, wlien this deed of compromise was 
filed, the plaintifl'was still a minor, and she had 
no cognisance of the transaction. ’ 

'J'lie plaintiff aTi'i-s that she attained miijonty 
on the 9lli of July IHSEl, and was married to Ra¬ 
jah Ahmed llizza; that she filed a petition in 
the Sudder Court,denouncing the Irauduienl char¬ 
acter of the deed of compromise filed by her 
mother, and praying for a review of judgment 
and for an investigation into the conduct of her 
guardian; that the Sudder Ctiurt, on the 6th of 
March 1860, referred her to a regular suit. The 

C rarer of the present plaint is that the will and 
ibbanamah ^decd of' gift.) propounded by the 
principal defendant, Enayut Hossein, the deed of 
compromise, the petition ullcgtng that the plaint¬ 
iff bad reached, majority, tht> power of attornoy 
in the names of Moonshee Knayut rAIly and tJ/-- 
gur Ally, tlie receipt for monit's pai<] on account 
naaiiitenanoc^ bo set asitle as forged, and that 
the title of the plaiutiff may, be declared, and 
ossessioD with mesne profits niay be awarded to 
er of the real and peinonal property to which 
she is entitled in righf. of'ilidieritance. The ex¬ 
tent and description of the pi-operty claimed is 
given in a statement annexed to the plaint. 


The written statement of the principal defend¬ 
ant, Rajah Enayut Hossein, is briefly as fol¬ 
lows— 

Ixf.—Exception is taken to the institution- 
stamp. 

2nd.—That Ahdool Hossein and Musst. Lodtgi 
died after the demise of Nusseeroodeen Hossein, 
the father of plaintiff, and that, therefore, plaint¬ 
iffs claim to interest from Ahdool Hossem and 
Musst. Lodun is inadmissible. 

8rd.—Defect of parties. 

4th. —That the plaintifl’ has not stated with 
precision the dale of her birth. 

5th. —That the deed of compromise, alluded 
to in the plaint, was tiled through pleaders and 
inookhtears of the Sudder Court. The heir of 
one of the plemlers has not been made a defend¬ 
ant, nor one of the uiookhtears. 

Gih. —That the plaintifl'came of age while the 
suit was pending in the Sudder Court, andt that 
the deed of compromise was filed in the aforesaid 
Court after the plaiutiff had attained her major¬ 
ity. 

7th. —That there is great enmity between the 
answering defendant and Syed Ahmed Rizza, tlie 
husband of the plaintifl’, and that much litigation 
has been and is still going on between the par¬ 
ties. 

8th. —That the plaintiff, through her guardian, 
brought an action to annul the deed of gift and 
will executed by the late Rajah Deedar Hossein; 
that these deeds were upheld by the decision of 
the Zillah Judge: no appeal wa.s preferred. 
I'hc present suit to set aside the aforesaid deed 
is inadmissible under Section 2 Act VJLU of 
18,19. 

9i'*.—That the amount claimed as mesne pro¬ 
fits is grossly exaggerated. 

lOM.—The value of the personal property, as 
stated in the schedule annexed to the plaint, is 
incoiTCCt and over-estimated. 

llf/t.—That the mehals Baranussee, of which 
plaintiff sues lor possession, are the property of 
Musst. Kadreeoon-nissa, and not of th^ answer¬ 
ing defendant; that the aforesaid lady has not 
been made a party to the suit. 

The above is a mere abstract of the written 
statement, but the main points have been noticed. 

The issues in this suit were fixed by a former 
Judge of the zillah, and tlaSse in bar were over¬ 
ruled. The suit was then taken up upon the 
merits by the Officiating Judge, Mr. E. G. Birch, 
who, on the 18th February 1862, rejected the 
plaint under the provisitms of Section 29 Act 
Vm of 18159. 

It appears that the pleader for the defendants 
in the Itiwer Court took exception to the veri¬ 
fication of the plaint, ittalsmuch ns Mr. Gonlds- 
bury, the plaintifl‘’8 pleader, was not competent 
to verity, 'ihis objection of the defendants* 
pleader was overruled by the Judge. The Judge, 
in his decision, observes that Mr. Money, Counsel 
for the plaintiff, on opening his Vlient’s case, 
stated that the plaint did not correctly represent 
the suit he had to bring before the Court, inas¬ 
much as it sought for a reversal of the decision of 
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a former ZillsiU Judffe (Mr. G. Loch), dated the 
5th September 1855, and for a declaration that 
the deed * of gift and the -will filed in that suit 
were forgeries; that such decision could not 
be interfered with by any Court other than a 
Court of Appeal; that the object of this suit was 
to obtain from the Court a declaration that a 
deed of compromise, alleged to have been filed 
by the plaintiff in the appeal before thb Sudder 
Court, was fraudulent and collusive, and put in 
by tbe defendant, Enayut Rossein; that, on ob- 
taiiiiuji a declaration #0 this effect, his client 
would be able to move the Smlder Court to re¬ 
vive the appeal. The Judge proceeds to observe 
tliat the learned Counsel for the plaintiff admitted 
that the plaint in this suited been improperly 
drawn out by his client's pleaflers, and that it 
raised many irrelevant points for adjudication, 
such the Court was precluded from adjudicat¬ 
ing u^n. but that he would ask the Court for 
a decision upon those averments of the plaint which 
had not been adjudicated upon by the former Zillah 
Judge, Mr. G. Loch. 

It appears, from the Judge’s judgment, that the 
pleader (Mr. W. Tayler) for the defendant, ob¬ 
jected to this, and urged that a pkiutiff coming 
into Court must stand or fall by the plaint 
)uit in as the foundation of the suit, and that 
a suit must be decided “ secundum allegata et 
probata further that the plaintiff had come into 
Coio’t alleging that a deed of gift and a will execut¬ 
ed by the late Rajah Deedar Hossein were fraudu¬ 
lent and spurious, and praying that the Court 
would eancel them and award to her a share of 
tlie entire properties covered by those deeds; 
that the Court could not, as suggested the 
Counsel for tbe plaintiflj adopt half and ignore 
half of the allegations contained in a plaint; 
in short, that the suit should be dismissed. 
'Pile Counsel for the plaintiff appears to have 
urged, in reply, that though the pleader who 
drew up the plaint was wrong in law in sup¬ 
posing tjiat the plaintiff, as a minor, was not 
bound by the act of her guardian, and h.nd intro¬ 
duced in the plaint a claim to a sh >rs' in the 
property which had already been adjudicated 
upon by a Court of competent juri.Miiction, still 
he was entitled to go on with his cliint’s case upon 
the merits, omitting the “ inutile” and adopting 
the “ utile." and to get a decision from the Court 
regarding the property included in the suit, the 
title to which had accrued to his client eubsei^ent 
to the decision of the former Zillah Judge, Mr. G. 
Loch. The Judge proceeds to remark that the 
suit in its present shape cannot proceed ; that 
’ the plaint is prolix; and, that,, although his pre¬ 
decessor in oluce had admitted the plaint, and the 
mass of documents filed in support thereof, still 
the plaint was so confused and prolix, that he 
(the Jmlge) would not have admitted it; that, 
were he to allow the plaint to remain on the re¬ 
cord and to * ike up only tho,se portions of the 
plaint which the Counwd might select for adjudi¬ 
cation, he should be obliged to allow the record to 
remain burthened with a mass of dpt'umentary 
^evidence consisting of 167 separate documents, 


engrossed on 705 sheets of stamped paper, little 
of which would bear upon the averments of the 
plaint which the Counsel of the plaintiff might 
elect to bring before the Court; and, in the event 
of the case going before the Privy Council, the 
Judge would subject himself to the censure re¬ 
corded by that C’oiirt in the suit noted in the 
margin.* 1’he Lower Court added that if ever 
there was a plaint calcu- 

KahnmjftliiHt^tnaraiii Iftteu to prt^UUK;*?, eiU- 

7 Moore’s PrU'jr Ooomli biirrass. Or delay the fiiir 
Reports, p. 168 (jP action, it is the 

one which i.s on the record as the basis of tliis suit; 
that the present plaint contained particulars other 
than those required to be specified, and much tlmt 
is irrelevant; and that the Counsel fiir the pliuntift 
admitteil that much of the, plaint is irrelevant, and 
that such admissions go against his client. The 
order of the Judge was that the plaint be rejected 
under the provisions of Section 29 Act VIfl 
of 1859. 

In appeal to this Court the plaintiff (appel¬ 
lant) urges— 

bvA—That a plaint once formally admifcti’d by 
a Court of competent jurisdiction cannot be re¬ 
jected under the provisions of Section 29 of 
Act VTII of 1859, and more particularly after tbe 
defendants had been summoned and had put in 
appearance in Court. 

Und. - That the Zillah Court had put a mistaken, 
construciion upon the meaning and purport of 
the arguments of the appellant’s Counsel iu the 
lower Court. 

3rd.—That the arguments of the Zillah Judge 
are without weight, and that the onler of rejec¬ 
tion should bo setlside. 

The respondents, in their written answer to 
the grounds of appeal, urge— 

1st. —That, as the plaintiff had admitted the 
invalidity of the plaint, the lower Court' was 
competent to reject it. 

2«d.—That the lower Court fully understood 
the meaning and purport of tlie arguments of 
the Counsel for theplamfiii'. 

3rd. —Tliat the plaint was liable to rejection ; 
iitiy, fu-ther, that the suit ought to have been 
dismis.scd ; and that the plaint was not verified by 
a legally-constituted agent. 

4iti. —That the costs of tbe reimondents should 
have been awarded by the lower Court. 

The above is a siifliciently detailed abstract 
of the statements of the parties und of the 
decision of the Judge for the purposes of this 
appeal. • 

With respect to the verification of the plaint, 
we find, on refemice to the plaint, ttiat the 
form of the verification is regular and correct, 
but that the verification is irregular. 

The plaint is signed with the name of the 
plaintifi by the pen of Her mookhtear (attorney). 
The signature or sign-manual of the plaintiff i» 
wauting. Mr. GouWsbury affixes his signature 
to the phiint, but Mr. Gouldsbury does not; 
profess to declare thaCtlie plaint is true. There 
does not appear to be any false statement in the' 
plaint. The plaiutiff, it is true, asked for more 
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tiian the hw allowed her to do, and soa^ht to 
re-open a nueataon that had been adjudloated 
ii{K>D by a Court of competent jurisdiction. This 
waa a mistake of law. The plaintift was un¬ 
doubtedly wrong in acting as she did; but we 
are of opinion that the plaintiff has, in no way, 
rendered herself liable to the penalty for &lse 
verification laid down in Section 24 of Act 
Vni of 1859. 

The plaintiff mw be estopped from question¬ 
ing the decision of the former Judge, Mr. G. 
L^h; but she is not estopped from averring that 
certain documento alluded to in that decision 
are foraed. The decision of Mr. Loch would not 
be sufficient evidence to convict the plaintiff of 
jpeijnry. It is an assertion on one side and a 
decision on the other. The object of the doctrine 
of res c^judieata is to prevent harassment, and to 
fix some limit to litigation. A decision on a 
fiict is not necessarily correct; it is simply con¬ 
clusive 88 between the parties thereto, who are 
estopped from averring contrary thereto. The 
plaintiff has been wrong to this extent: not 
that she had averred what is false, but that she 
has attempted to do what the law estops her from 
doing. 

For these reasons we are of opinion that no 
exception can, at this stage of the case, be 
taken to the plaint on the ground of any defect 
in the verification. 

We now come to the question whether the 
Judge was right in rejecting the plaint under 
the provisions of Section 29 of Act VIII of 
1859. Section 29 enacts as follows:— 

“If the plaint do not contain the several 
particulars hereinbefore requirel to be specified 
^erem, or if it eontmn particulars other than 
those required to be specified, whether relevant 
to the suit or not, or if the statement of particulars 
be unneceisarily prolix, or if the plaint be not 
subscribed and verified as hereinbefore required, 
the Court may reject the plain^, or, at its dis- 
mvtion, may allow Ihe plaint to be amended.” 

The discretion given to the Courts under this 
fieotion is a large one, and this discretion should 
be exesftsised with caution. Incalculable mischief 
may be done by an indiscreet application of this 
fiction. It may so happen that a party may lose 
|us remedy altogether under the Statute of Limi¬ 
tations by the application of this Section, to say 
nothing of the institution-stamp fee, which, in 
a case like this, amoumts to the large sum of 
Bs. 2,000. 

The particulars alluded to by the words “here¬ 
inbefore required to be specified” (Section 29) 
are riie name and place of abode of the plmntiff; 
the name, description, and place of abode of 
de&ndank so Ikr as they can be ascertained; the 
rdiieC sought fiwj the subject of the claim, and 
when it occurr^, and the grounds, if any, for 
jdjriiaiog exemptitm from tlia Statute of Limita¬ 
tions; end, further, if the i^aim be for land or 
any interest.bn land, the nature of the tenure 
or inter^'must be specif. Now the plaint in 
this buH is not d^ecMve in any of these parti- 
(CuUre; itwas considered athnissible by a com- 


S ‘ It Court, and was entered in the register of 
suits prescribed in Section 88 of the Ajjt. 
The statement of particulars is not prolix, 
making due allowance fiir the habits and modes 
of thinking of native suitors and their agents. 
The siut involves property to a very large extent; 
and a plaintiff, m attempting to be brief in his 
statement, runs the risk of becoming obscure. 

It is clear that, if the plaint contained any 
allegatiori which the plaintiff was stopp^ from 
averring, the Judge was at liberty to direct the 
plaint to be amended and'Wuch allegations to be 
struck out; but the admitting Judge neither 
rejected nor amended the plaint. He admitted 
it, and, after disposing of the issues in bar, pro¬ 
ceeded to settle and fix the issues on the merits. 
The suit proceeded in the ordinary course, and 
another Judge, at a late stage of cose and 
when it was ripe for decision, rejects the plftint. 
We certainly think that, even admitting that 
the Judge bad the power to do so, which we think 
he had not, it was a very severe exercise of that 
power. 

The Judge has laid much stress upon the 
admissions of the leumed Counsel for the plaintiff 
in the lower Court. We find that all that the 
Counsel did admit was that the plaint sought 
to re-open questions of fact that had already been 
adjudicated upon, and that, to ^ this extent, the 
plaint was irregular; but he distinctly asked for 
a decision “ upon those averments of the plaint 
which had not been adjudicated upon by the 
former Zillah Judge, Mr. G. Loch.” It is also 
clear that the plaint contains other allegations 
wholly irrespective of those which question the 
decision of Mr. Loch ; pd, further, that proper¬ 
ties, the title to which, it is alleged, accrued to 
the plaintiff subsequent to that decision, are 
involved in the suit and form part of the plaint. 

The Judge might have struck out all the al¬ 
legations wmch referred to the deeds which had 
been adjudicated upon by Mr. Loch; and, under 
Section 141 of the Act, he was comneteni to 
amend the issues or to frame additional issues at 
any time before the decision of the suit; and 
thw was the course which the Judge, in our opi¬ 
nion, ought to have taken. 

With reference to the remarks of the Judge, 
that, “ were heto aUow the plaint to remain on the 
record and to take np only those portions of the 
plaint whicbtbe Counsel might select for adjudica¬ 
tion, he should be obliged to allow the record to 
be bui'thened with a mass of documentary evi¬ 
dence, little of which would bear upon the aver¬ 
ments of the plrint which the Counsel for the 
plaintiff might elect to bring before the Court, &c,," 
we would observe that, by Action 89 Act VIII 
of 1859, a plaintiff must file with his plaint all 
documents upon which he relies as evidence in 
support of bis claim; and that no documents, not 
presented with the plaint, can be received at 
a later stage of the case without the sanction of 
the Court. The Judge is not accountable for the 
number of the documents produced by a plaintiff 
in support of his claim. All documents put in by 
the parties to the mtit mat he received ; bat, under 
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Section 129 of the Act, the Court is competent 
to reject any document which it may consider 
irrelevant or otherwise inadmissible. ’ If, thcre- 
ibre, the plaintifi' has put in a mass of irrelevant 
documents, or documents which have reference 
to a question that has already been decided by 
a competent Court, ^e Judge is at liberty to 
reject such documents and to rid the record of 
their presence. The decision of the Privy Coun¬ 
cil, alluded to by the Judge, animadverts upon 
the lax system of receiving documents as evidence 
vthich are not evidence, and df^s not rale that 
documents are not to be retieived, because they 
happen to be numerous. 

We therefore hold that the Judge should not 
have rejecte<l the plaint, but he should have 
amended the issues upon the merits, striking out 
such issues as referred to points which bad been 
adjudicated upon by a former Ziilah Judge, Mr. 
Loch, and then have proceeded to a trial of the 
remaining issues. We, therefore, reverse the de¬ 
cision of the Judge and remand the suit for trial 
with reference to the above remarks. Coats to 
follow the result of the suit. The plaintiff (ap¬ 
pellant) is entitled to a hearing and trial without 
filing a fresh institution-staiim. The amount of 
the stamp used by the plaintiff in her appeal to 
this Court, must be refunded to her under the 
provisions of Note F, Schedule B of the Stamp, 
&c.. Act X of 1862. 


The Util September 1862. 

Preserit: 

The Hon’ble Sir Barnes Peacock, Kt, Chief ■ Jus¬ 
tice^ and the Ilon’ble 11. V. llayley and F. B. 
Kemp, Judges. 

Alluvial lands (wasbed away and re¬ 
formed on old reoogrnlzed—site), if 
Identified, ean be olalmed. 

Case No. 42 of 1862. 

Regular Appeal from a decision of Baboo Koylm 
Chuader Bose, Principal Sudder Ameen of 
Rajshahye, dated the 9th December 1861. 

Xlomauauth Tagore and others (Plaintiffs) 
Appellants, 

versus 

Cliundernarun Chowdhry and others (Defend¬ 
ants) Respondents. 

Mr, R. T, Allan and Baboo Aushootosk Dhur 
for Appellants. 

Baboos Shundmonauth ihmdit, SrecnaRl Doss, and 
Oopeenauth Mooketjee for B^spondents. 

Suit laid at Co.’s Rupees 14,773-7-7. 

I.ands washed away and afterwards' identided as re- 
fortaeil on the old recognised site, are not lands “gain¬ 
ed” within the weaning of !:iection 4 Regulation aI of 
1«26. Lands so reformed or identified remain the pro¬ 
perty of the original owner. 

Wk are At opinion that the word “ gained’’ in 
Section 4 Regulation XI of 1825 does not ex¬ 
tend to cases of land washed away and afterwards 
reformed, upon the old site which can be clearly 


recognized. In such a cgse we think tlte land 
formed by accretion on the old recognized site 
remains the property of the owner of the original 
site. It never could have been intended that 
where the surface of an estate is washed away, 
and the lower portion of it is covered with water 
and fonned into a portion of the bed of a river, the 
! ownership of that portion of the estate which has 
become inaccessible in consequence of its being 
covered with water should bo lost; and that, when 
the surface is reformed, it should become the 
property of an entirely different owner, because 
ne maji happen to be the owner of the estiito 
adjoining. If such were the case, if A had an 
estate between a river and the estate of B, and 
A's estate were washed away, leaving B’s estate 
adjoining the river, B would become the owner 
of A’s estate if it should be gradually refunued 
on the old site. Such a case would not fail with¬ 
in Clause 2 Section 4. But it would fall within 
the same principle. The cases in Clause 2 are 
given only as examples, and not as the only 
cases in which land acquired by accretion can 
clearly recognized as having been formed on tlm 
site of an old estate. The principle is that, whore 
the accretion can be clearly re.c^nized as having 
been reformed on that which formerly belonged 
to a known proprietor, it shall remain the pro¬ 
perty of the ondnal owner. This is founded on 
general principles of equity and justice, which 
are the prim^les recognized by the 5th Clause. 
We think Clause 1 Section 4 applies only to 
cases of land gained, that is to say, formed upon 
a site which cannot he recognized as that of any 
former proprietor. The case must be remanded 
to be tried with veference to the above remarks. 
The compensadon referred to as given by Act 
IX of 1847 is merely a diminution of the amount 
payable to Governipent as revenue. But this 
would be no compensation to a man, the whole of 
whose estate has been washed away, if, when re¬ 
formed, it is to belong to a diffei’ont proprietor. 
He will have fb pay no revenue. But be will 
have no estate. We may noniirfc that, in this 
case, the plaintiffs do not rely solely iqmn the 
fact of reformation, but they claim at least some 
portion of the land reformed by accretion as be¬ 
ing annexed to their estate. This point will also 
have to be determined. 

Ordered, tliat this case be remanded and trieil 
de novo upon the merits with refermicc to the 
above remarks. 


The 18th September 1862. 

Pfeserd: 

The Hon’ble C. B. Trevor, W. S. Setou-Kair, 
and L. 8. Jackson, Judges. 

Xiliniitation->XIK«de of oaloulatlogr. 

Case No. 38 of 1860. 

Reffilar Appeal from a dedsion of Syed Ahmed 
Buhsh, Jmncipal Swtder Ameen of Mymdi-' 
Singh, dated the 2Simi November 1859. 
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Htfiro Soondercc'Dabea .(Plaintiff) Appellant, 
verms 

Kally Mobun and others (Defendants) 
Respondents. 

Baboo Onoooool Chunder Mooherjee for Appellant 
Mr. R. T. Allan for Respondents. 

Suit laid at Co.’s Rupees 11,662*8. 

The day on 'which.tJie pause of action arises should be 
included in tlie period of limitation. 

ITie days on which a former suit respactiifcly com¬ 
menced and ended should count, iu deducting from tlic 
poidod of limitation, the time during which former suit 
was ponding. 

This is an appeal agamst the dismissal of a 
suit under the mw of limitation, the lower Court 
having held that the suit was instituted 13 years, 

3 months, 27 days after the cause of action, and 
not having allowed ftir a time during which a case, 
previously brought by the same plaintiff* but 
non-suited, had been pending. The main facts 
being admitted by both parties, the matter is one 
for calculation. JJow, the cause of action arose 
on the 2l8t of August 1845 by a sale in execu- 
liou of a decree. The plaintiff broi^lit her first 
suit on the 18th August 1857. fi remained 
pending until the 14th of December 1858 when 
It was nonsuited, and the jiresent suit was 
brought three days afterwards, on the 17tli of 
December 1858. 

It is urged that, if tlie period allowed for sueing 
after the cause of action had arisen, as well as 
tihe period of the pendency of the first suit, be 
calculated on correct principles and under the 
precedents in fbive, the plaintiff will be found 
to be in time. We hold, under the precedent 
of the case reported at page 1232 of the 
16th of Septemlwr 1859, (cast; of Brijo Kishorc 
I)hur), that the day on Which the cause of 
action arose must be ineduded iu the twelve 
years’ limitation. In this case the twelve years 
will bwin to run on from tht; ‘ilst of August. 
1845. Then, looking to the rule prescribed in 
the Circular Order, No. 45, of the Ist of March 
18-li4, which we hold to be applicable to the acts 
of the Court tiying the case, it appears to us that 
the plaintiff* must have the benefit of the whole 
period, from the 18th of August 1857, to the 14th 
of December 1858, both days incksive; and that 
the period must be deducted from the twelve 
years. Applying the above precedent and Cir¬ 
cular Order, the plaintiff* will be found to have 
brought her first case 11 years, 11 months, 27 
days irom the date of her cause of action; and, 
lieducting the peiiod tor which that suit was 
pending, she had three days still left to make up 
the twelve* years, of which she availed berseB* 
by institating the. present suit oq the third and 
last day, or on thfe I7lh of Decenlber 1858. Un¬ 
der these circumstences, she is just in time, and 
has a right to have her case decided on its merits. 

No evidence having Imen taken, we must re¬ 
mand the case to tm lower Court for that pur¬ 
pose. The Frincipid Sudder ATneen will take 
the case up at once out its torn, receive the 


evidence tendered, and decide the case on its 
merits. 


The 15th September 1862. 

Present: 

The Hon’ble Sir Barnes Peacock, Kl., Chief .Jus¬ 
tice, and the llon’ble II. V. Bay ley and F. B. 
Kemp, Judges. 

Szparta deoree~(Defaalt of appear¬ 
ance by defendant). 

Case No. 145 of 1862 under Act X of 1859. 

Special Appeal from a decision of Mr. E. 
Lautour, Judge of the 24-Perguimahs, dated 
the 18/h November 1861, affirming a decree of 
Mr. E. Lockwood, Deputy Collector of that 
District, dated the 25/A March 1861. 

Gholam Eshak (one of the Defendants) 
Appellant, 

verms 

Hydcr Moollah and others (Phnintiffs) 
Respondents. 

Baboo Chunder Madkuh Ohose for Appellant. 

Baboo Rally Kisheu Sein for Rc.spondentK. 

In the absence of any atalement that the case had been 
decided expoHe by the Deputy Collector for default of 
the defeiiilant’s appearance, the Judge, on at)peal by tlio 
tlcfendant, disniU^cd it on the merits. Hki/I> that no 
Rpeoial appeal will lie on the ground that the Judge 
Hhoiild have dismissed the appeal without going into the 
merits. , 

Thr defendant not having appeared beiorc 
the Deputy Collector, the case was decided ej;- 
parte against him. He appealed to the Judge, 
liut did not state that the case had been deter¬ 
mined ex-pnrte on account of his non-appear¬ 
ance. The appeal was admitted, and afterward.s 
hoard and dismissed with costs, upon the merits. 
The defendant now appeals tipon the groiiiul 
that the Jutke decided wrongly upon the merits. 
The plaintiff objects that an appeal did not lie 
to the Judge under Section 58 of Act X of 1859, 
We think that an appeal did not lie to the Judge ; 
and that, having admitted the appeal in the ab¬ 
sence of any statement that the case was decided 
ex-parte, he was right in dismissing the appeal, 
with costs. Although he might have dismissed 
it, with co.sts, upon the ground that an appeal 
would not lie, we cannot reverse his decision 
upon the ground that he ought to have dismissed 
it without going into the merits. If we were to 
go into the merits and find that the Judge was 
wrong in dismissing the appeal, we should still 
have to say that he ought to have dismissed it 
upon the ground that the original decision was 
passed ex-parte. We could not say that the 
Judge ought to have reversed the dedrion of the 
lower Court snd reverse that decision oiuwelves, 
for that would be contrary to Section 58. The 
object of that Section was that parftes should 
not lie bpt without excuse and then appeal fiom 
the decision, when that decision might never 
have passed if they bad appeared and brcaight 
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their cane properly before the lower Court. If the 
defendant can show good and sufRoieiit cause to 
the Deputy Collector for his non-appearance, he 
may now ‘ do .so, as process for enforcing the 
jud.gnient has not been executed ; and if he can 
satisfy the Deputy Collector that there has been 
a failure of justice, the Deputy Collector may 
review the suit and alter the decree according 
to the justice of the case upon such terms a.s he 
may think proper. 

It is, therefore, ordered that this appeal be 
dismis.scd with costs, and interest upon such 
costs, from this date until realization thereof, at 
12 per cent. 

The 16tn September 1862. 

Present: 

The riou'ble Sir^ibBarnes Peacock, £/., Chief 

Jii.itiee, and the llon’ble H. V. Bayley and P. 

B. Kemp, Judges. 

Zntereat—Payment of Xtevenae by 
Co>^Bharer. 

Case No. 101 of 1862 under Act X of 1859. 
Special Appeal from a decisitm of Mr. R. Aher- 

cromhie, Judge of Dacca, dated the Hth No~ 

vember IS&l, affirming a decree of Mr. J. 

Dodgson, Qolleetor of that District, dated the 

23rrf July 1861. 

Goluck Chnndcr Roy and others (Plaintiffs) 
Appellants, 

versus 

Juggurnauth Roy Chowdhi’y and others 
(Defendants) Respondents. 

liaboo Onoocool Chunder Mooherjee for Appel¬ 
lants. 

liaboo Sreenauth Doss for Respondents. 

Seclion 20 Act X of 1859 (providing for payment of 
interest on arrears of rent) is not npplicalOo to a c.iso 
wliere the defeiidaat i.<< not a tenant of, and <lo 08 not jiay 
rent to, the plaintilf, but. is a co-sharer V>y purcliasy 
from the plaintiff under an arrangement that, until 
the completion of a mutation, the defendant should pay 
through the plaintiff his quota of the Govorument re¬ 
venue, and that, after iniitation, the relation lietween the 
plaimiff and defendant should be an independent one. 

The plaintiffs sued the defendants for an alleg¬ 
ed arrear of rent tor a period extending from 
1256 to 1267 B. S. (twelve years), with interest. 
Both the lower Courts decreed the principal 
but refused to award interest. 

The special appeal raises one point—whether 
interest ought to have Been awarded or not. 
Section 20 Act X of 1859 is quoted. 

On referring to the deed filed by the plmntiff, 
and upon whi^ his claim is based, we fod that 
the defendant is not the tenant of the plaintiff 
but a co-sharer, by purchase, of the same estate. 
The defendant does not pa^ “rent” to the plaint¬ 
iff; the prowsious of Section 20 are, therefore, 
in^plicable to the claim of the plainfiff. 

The deed states that the deiendant purchased 
from the plaintiff a fractional share of the per- 


gnnnab, the Government revenue payable upon 
Uie share thns purchased i>eing Rupees 4.1-12, 
It was arranged wiat the vendee wjvs to apply to 
the Collector for mutation; and that, until the 
mutation was completed, the vendee was to pay 
the above quota of the Government revenue 
through the plaintiff; and that, after the mutation, 
the connection between the plaintiff and defend¬ 
ant was to be an indi'pendent one. This being 
the only point rmsed by the appeal, we confirm the 
decision of the lower Court and dismiss this ap¬ 
peal, with costs, bearing interest, at twelve per 
cent, per annum, from mis date to the date of 
realization. • 

The 16th September 1862. 

Present: 

The TIon'ble Sir Barnes Peacock, KL, Chief 
Justice, .and the Hon’ble H. V. Bayley and 
P. B. Kemp, Judges, 

Jarlsdlotion (of Oolleotor)—Defenoe— 
Section 97 Aot VZXZ ofZ8S9 (not 
applicable to suits under Aot X of 
Z8S9). 

Case No. 219 of 1862 under Act X of 1859. 

Special Appeal from a decision of Mr. L. S. 
Jackson, Judge of Nuddea, dated the 21s/ 
Norember reversing a decree of Moon- 

skee Fuf/neer Ahmed, Deputy Collector of 
Bongong, dated the %th July 1861. 

Doyal Chunder Ghose .and others (Plaintiffs) 
Appellants, 

twrsus 

Dwarkanauth Misser and others (Defendants) 
Respondents, 

Baboos Ausfwotosh Chatterjee and Onoocool 
» Chunder Mooherjee fiir Appellants.’ 

Baboos Kishen Kishore Oho.se and Obhoy Chum 
Bose for Respondents. 

I The jurisiliction of a (’(jllector under Act X of 1859 is 
I not iiffeeied by the nature of tlie defeune .set up. 

' SccI :uu 97 Act V111 of 1859 does not apply to suits 
I instituted under Act X of 1869. 

The plaintiffs sued to recover possession of 
a gantee tenure from which they alleged eject¬ 
ment by the defendants. The defendant an- 
Bwei’ed that the tenure had been purchased by 
him from the plaintiffs and filed a bill of con¬ 
veyance The Deputy (JoUeetor gave the plaint¬ 
iffs a decree. On appeal, it was held that the suit 
was one of which the Collector could not take cog¬ 
nizance; that “ the issue of fact between the 
parties wa.s whether defendants were trespassers 
or bond fide purchasers of the plaintiffs' rights; 
and that such a question could only be decided 
by the ordinary UivH Courts.” The Judge fur¬ 
ther observed “ that a suit had been previously 
i instituted on this very causa of action, and, 
i before final judgment, the plaintiffs filed a deed 
! of compromise and withdrew from the suit: that 
the plaintiffs now sJl^e that the understanding 
with defendant,, upon the faith of which the 
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plaintjfTs whlidrew tbeir claim, was not carried 
out', but ae the plaintilFs withdrew voluntarily 
from their suit without permission to bring a 
fresh suit, they seem to come clearly under the 
provisions of Section 97 Act X of 1859.’* 

The decision of the Deputy Collector was re¬ 
versed. 

We are of opinion that this snit, in the form 
in which it was brought, was cognisable by the 
Colleetor, and not by any other Court, under 
Clause 6 of Section 23 and the latter portion of 
Section 23 of Act X of 1859. It did not cease 
to be a suit cognizable by the Collector because 
a particular kind of defence was set up. Of 
course, the Collector would have to decitle 
whether the defence set were false or true; 
but his jorisdictioti is not anected by the nature 
of the defence set up with reference to the with- 
drawid of the plain tiffs firom the suit by filing a 
deed of compromise. It has been contended, by 
the pleaders for the special respondents, that the 
pluntiffs have lost their original cause of action, 
and ought to have sued for breach of the terms 
of the compromise ; but we find that the plaint¬ 
iffs did not give up their cause of action, nor 
is there any reference made in the deed of com- 
romise to any action for damages in case of a 
reach of its terms. The plaintifis must be 
permitted to bring a firesh suit on the original 
cause of action, or their remedy will be entirely 
lost to them. This brings us to the consideration 
of whether Section 97 of Act VIII of 1859 in 
any way precludes the plaintifis from bringing a 
fresh action. 

Section 97 of Act VIII of 1859 enacts as 
follows “If the plaintifi", at .any time before 
final judgment, satisfy the Court that there are 
sufficient grounds for permitting him to with¬ 
draw from tlie suit with liberty to bring a fresh 
suit for the same matter, it shall be competent to 
the Court to grant such permission on such 
terms, as to costs or otherwise, as it maj? deem 
roper. In any such fresh suit thw plaintiff shall 
e miund by tlie rules for the limitation of actions 
in the same manner as if the first suit had not 
been brought. If the plaintiff' withdraw from 
the suit without xuch permission^ he shall be 
precluded from bringing a fresh suit for the same 
maUerP 

Now, if this Section applies to suits under 
ActX of 1859, it is clear that the plaintiffs 
would have been precluded from bringing a fi esh 
suit on the same matter, inasmuch as they had 
withdrawn from the suit without obtaining the 
permission of the Court to bring a fresh suit; but 
we are of opinion that the above Section is not 
applicable to suits brought under the provisiws 
of Act X of 1859. Under this last Act, whicn, 
in ,an enactraeat passed subsequefit to Act 
VTIl of 1859, a certrin o!m4 o* 
tailed in Section 23 tff the fomto Act, are made 
cognizable by the Collector, and by the Collector 
alone, the. present suit falls witUn the provbions 
ofSMtion 23, and its, thereforeii a suit wlueh is 
not cognizable by the Civil Court. Act X laps 
down a eom^ee of procedure tolie followed in the 


trial of suits brought under the Act. This pro¬ 
cedure varies from the procedure laid down in 
Act Vm, and there is no enactment that, in all 
other respects, the procedure shall be governed 
by Act Vlll 0/1857. if the Legislature intend¬ 
ed that the procedure under Act VIII was to 
be applicable, in its entirety, to suits under Act 
X, it would have been obviously unnecessary to 
enact such Clauses as Clause 67 and Clause 161 
in the latter Act. The whole of the procedui-e 
of Act VIII would have been imported without 
any reservation into Act X. For the above 
reasons we are of opinion that Section 97 of Act 
VIII diH'.s not appl^ to suits instituted under 
Act X; and, as there is no law which precludes 
plaintiffs from bringing a fresh suit when they 
lound that they were not to have the benefit of 
the compromise, they are entitled to sue. 

IVe reverse the order of the Judge and r'?mand 
this suit for trial on the merits^ Costs to foUow 
the result of the suit. 


The 24th September 1862. 

Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble H. V. Bayley and F. 
B. Kemp, Judges, 

Snbancement (vben and to vbat ox- 
tent allowable;—Frlnolple of pro¬ 
portion dioallowed—Itent (defini¬ 
tion of)—Respondent (Rl^bt of-to 
urge obJeetlons) under Section 34k8 
Act VZXl of1859 in apeoial appeal). 

Case No. 1607 of 1862 under Act X of 1859. 

Special Appeal from a decision of Mr. Elphin- 
stone Jackson, Additional Judge of Nuddea, 
dated the 31«( May 1862, affirming a decree of 
Moutvie Tataead Aossein, Deputy Collector of 
that District, dated the Bth February 1862. 

Ishore Ghose (Defendant) Appellant, 
versus 

James Hills, Manager of the Savi Indigo Con¬ 
cern in Nischindepore (Flaintifi) Respondent. 

Mr. R. E. Twidale for Appellant. 

Meesra. R. V, Doyne and J. V/oodroffe {or 
Bespondent. 

In a snit for enhancement on the ground that tlie value 
of the produce of the land had increased independently 
of the agency of the ryot, the Judge on appeal held that 
the plaintiff was hound to show that the value of the 
produce had increased in proportion to the increased rent 
claimed. Hunn that, though the Judge was right in 
considering that the proper mode of estimating the value 
was with reference to the value of the produce or 
rather to the value of the produce as it existed at the 
time of the increase, he was wrong in introdneing the 
principle of proportion, masmuch as the Act does not say 
that the increased rent shall bstw the Same proporfiou to 
the original rent Ss foe increased viriiie does to the 
oririnal value. 

The amount of the iucreased rent Is not to be ascer- . 
tained by eatahlishiiig a proportion betwedu' Uie former 
rent and thh old produce; but the absolute iniareased va¬ 
lue of tbs produce being ascertained, the enhmioed rent 
is to be anived at by ceasidering what part of such in- 
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Value ought to he apportiono'I to the tenant as 
(he produce of his capital, labor, ifec., and what part of it 
iar««/ as licfinetl by MaltJius, viz, “ that portion of the 
vftlae of the whole producejrhioh remains to the owner 
of the hind after all the ou#)iners belonging (,o its cul¬ 
tivation of wluitever kind kive been paid, including the 
profits of the capital employed, estimated according to 
the Hsiml and ordinary rate of agricultural capital at the 
' time being.” 

llent cannot be enhanced beyond the rate demanded 
in tho plaint and notice, or in respect of such part of the 
laiid as has not increasoil in value. 

In special as well as in regular appeal, a respondent 
may,under Section 348 Act VtU of 18,59, showthni. points 
decided against him ought to have been decided in hi.s 
favor—e. g. where a tenant, appellant, .seeks to reduce 
thoammnitof enhancement decreed, the resixindont mav 
show that the onbuncement ought to have been morn than 
that decreed. 

Tms was a suit brought by a durputneedar to 
recover arrears o4‘ rent at an enhanced rate. 
'I'he rent formerly paid was at the rate of five 
annas four pie per heogah. The plaintiff, by hi.s 
notice of eriliancement, claimed one Rupee per 
beegah. 'I'he enhiincenicnt was claimed on the 
ground that the value of the produce of the land 
liad increased independently of the agency ol 
Ihe ryot. The notice to enhance was admitted. 
'I'lie Additional Judge of Nuddea held that it 
was incumbent on tlie plaintiff to show that the 
value of the produce had increased in proportion 
to the increase of rent asked for; and that, if 
he could show that the value of the, prodwic. had 
doubled,^ he would he entitled to reeover double 
the. former rate of rent; and that, if it had tre¬ 
bled, he could treble the reut, and so on. He 
found that, in fact, the value of the produce of 
the matan lands had doubled; that no increase in 
value had been proved as regarded the produce 
of the higher lands; and he considered that, 
without some evidence on the point, the increas¬ 
ed value of the produce of the lower lands was 
a suHieient ground to justify an increase in the 
rate of rent of the higher land. Applying Ihe 
principle whieli he had laid down to the facts 
found, he held that tlie [ilaiutiff was entith'd to 
ilouble the former rent, but not to more for the 
matan lands ; and that he was not entif.led to any 
increase of rent in respect of the other lands. 
The tenant appealed from the decision; and it, 
was contended, on bis behalf, that the plaintiff, 
being merely a durputneedar, was not entitled 
to enhance the rents of the ryots; but this objec¬ 
tion was overruled in tlie course of the argu¬ 
ment, upon the ground that there was no evi- 
'd(*uec to show that, upon the creation of the 
plaintiff’s teniire, he was restrained from en¬ 
hancing the rents, It was further contended, 071 
^le part of the tenant, that, as it appeared that the 
erpenses of cultivaiion had increased, the Judge 
ought to have deducted the amount of the. additional 
•expenses from the increased value, and ought not to 
have doubled the rent. On behalf of the plaiufiff'it 
was argued that the Judge was wrong in holding 
that it was inej^hent on him to prove that the va¬ 
lue of the produce bad increased in proportion -to 
the increase of rent demanded. In answer to the 
plaintifi’s objection, it war urged, on behalf of the 
^'jlefeuclant, that the plaiutiff was not at liberty to 


impugn the decision of the Judge, as he had not 
appealed against it; and a distinction was drawn 
between n regular and a special appeal. We hold 
that there was no distinction, and allowed the 
plaintifl’to go into his case. By Section 161 Act 
X of 1 S.'ift, the rules relating to appeals from 
the subordinate Civil Courts ai-e ma<le applicable 
to a.ppeal.s from decisions under that Act. By 
Section 348 Act VJII of 1859, it is enacted that, 
upon the bearing of an appeal, tho rt'spondent 
may ta.he any objection to the decision of the 
lower Court which he might have taken if he bad 
preferred a separate appeal from such decision. 
By .Section 37.5 of the Act, the almvc provision is 
extended to special appeals. Section 375 was 
repealed by Section 1 Act XXIII of 1861. But 
Si'ction 25 of that Act declares that a special ap¬ 
peal shall proceed in all respects other than those 
provided by the Section (wliich do not apply to 
this case) as a regular appeal. The object of the 
enactment was to enable the Appellate Court to 
do complete justice to both parties. In siieruil 
appeals the power of the Appellate Court is limited 
to the correction of errors in law. But for the 
liberty given to a respondent by the Section 
above referred to, injustice might frequently be 
done. A party may be satisfied with uie decree 
of the lower Court, and may be willing to allow it 
to stand unimpeached if his opponent does not 
think it necessary to appeal; but be may not be 
willing to have the decree modified or altered 
upon appeal in favor of his opponent, without 
having the whole decree set right. Supfiose a 
defendant sets up two defence.s to a claim brought 
against him, and lower Court determines in 
his favor as to one of them, and against him as to 
the other, the. plaintifl’s claim would he dismissed. 
The lower Court might be wrong as to both de¬ 
fences, and ought to have doeideil in the defend¬ 
ant’s liivor the ilefeiice which was decided again.'it 
him, and vice versa. If the plaintiff wore to appeal, 
and to reverse tha decision of the lower Court up¬ 
on the defence decreed in the defendant's favor, it 
would be unjust not to allow the defendant, if 
he could, to show that the lower Court was wrong 
in jiointol law in determining the other defence 
again,St him, for he might thereby he able to show 
that the lower Court was substantially right iu 
dismissing tho plaintifi’’8 suit, though wrong as to 
the defence which biUToU it. This reason applies 
to special appeals witli as much force as it does 
to regular appeals. We therefore hold that the 
respondent might {wider Section, 348 .<lc< VIII of 
1859) take any ubjectiom to the decision, of the lower 
Court which he might have taken if fie had pre¬ 
ferred a separate special appeal. We must, there¬ 
fore, examine the objections of both parties, 

Tlhctground of erihancement the increase of 
fh.e value of the nroduce, not of the productive 
powers of tlie land. We have, therefore, first 
to ascertain what the value of the actual produce 
was, and to what extent it has increased. We 
have nothing to do with the question what the 
actual produce might have been if the lands had 
been cultivated difierently, and may, therefore, 
leave out of consideration entirely that part of 
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the judgment of the lower Court which relates 
to the extent or cause of the decrease in the 
c^uantity of produce, llie Additional Judge was 
right in considering that the proper mode of 
estimating the value was to look at the produce, 
or rather at the value of the produce as it existed 
at the time of the increase. The .fudge has found 
the feet, viz. that the value of the produce of the 
maian lands is double what H was formerly, the 
produce being now in most oases worth six Rupees 
a beegah instead of three Rupees. It is not neces- 
aary to go more minutely into the value as found 
by the Judge; and we will, theretbre, take six 
Rupees per beegah as the increased value in 
round numbers, and three Rupees per beegah as 
the former value. The Judge says that it was 
incumbent on the plaintiff to show that the value 
of the produce has increased in jrroportion to the 
increase of rent for which be asks; and, as he 
finds that the increased value is double, he de¬ 
clares that the plaintiff is entitled to double the 
former rent. The question for our consideration 
is, whether the principle upon whi(ih the Judge 
has acted is correct. We are of opinion that it 
is not. The mistake has arisen front introducing 
the principle of proportion. The A-t does not 
say that the increased rent shall hear the same 
proportion to the original rent as the increased 
value does to the original value, hut merely that 
the rate shall be fair and equitable. It is not 
proved that an^ rule of proportion was adoped 
in fixing the original rent; and even if such rent 
were fixed upon the principle of allowing the 
landlord a particular portion of the gross produce 
or of the net profits, it would not follow that the 
principle must be acted upotf in fixing the rent ] 
under the new state of circumstances, having 
reference to the increased value of the produce. 
But even, if such principle were acted upon, the 
rule of proportion would not apply. Suppose 
the i-ent was fixed originally upon the principle 
of allowing the landowner a moi^ey-rent equal to 
one-third of the gross produce. If that principle 
were acted upon after the increase of the value 
of produce, the landlord would be entitled to 
one-third of the three-rupees increase, or to one 
Rupee in addition to the old rent, which would 
give him one Rupee five annas four pie per beegah 
instead of the one Rupee demaniled. The Judge 
does not seem to have drawn a clear distinction 
between limiting the extent of the e.nhancemcnt 
by the grounds of enhancement and limiting it 
by a rule of proportion. It is clear that the 
increase may be limited in extent without 
adopting the rule of proportion. He says :— 

“ It may also be, and this I consider the cori-ect 
■view, tnHt the Legislature has considered *that 
the rate of rent which a ryot is paying, after 
He has been allowed to remain twelve years in 
possession, may by that tiiste be considered to 
nave been fairly adjusted, agid to be thwefore 
fair and equitable; and it has settled that it can 
be eub^ced only on certain grounds and to the 
extent to which those grounds apply to it. How¬ 
ever tbig^’may be in the sfit for enhancement 
which the plaintiff has preferred* 1 am clearly of j 


opinion that such enhancement can take place 
only as far atf the ground on which it is claimed 
has been proved.” So far the Judge is correct. 
It may be admitted thatgupon the facts found, 
the piaintiff could not enhance the rent beyond 
the full amount of the increased value, or, in 
other words, that he could not be entitled, in a 
suit for enhancement of rent or in a suit to re¬ 
cover rent at an enhanced rate, to more than the 
original rent in addition to the full amount of the 
increase; but up to the extent of the old rent, 
pbis the increase, he would be entitled to recover 
whatever amount would be fair and equitable. 
In this particular case the landowner has limited 
his demand by his notice of enhancement to one 
Rupee per beegah, and be cannot, of course, re¬ 
cover more. But the .Judge proceeds :—“ It 
will be incumbent on him, therefore, to show 
that the value of the produce has increa led in 
proportion to the increase of rent be asks for, 
as though it were a necessary consequence of 
the enhancement being limited by the grounds 
which apply to it, that it should also be limited 
by some rule of proportion. Further, the .Judge 
thinks that the rule which would be applicable 
to th(! second ground on which rents can be en¬ 
hanced under iiection 17 must also be applicable 
to the first and third grounds. Assume that this 
is so, and it entirely destroys the rule of pro¬ 
portion . He says that, under the second ground 
of enhancement, the increased rent must bear 
the same proportion to the former rout as the 
increastsl value of the produce bears to the for¬ 
mer value, that is, to something else than the 
former rent. But how can this apply to the 
first groiuul of enhancement ? In that case 
the former rent may be enhanced to the full 
amount of the rates prevailing in the places 
adjacent, if they be fair and equitable, but not 
b<;yond them. The enhancement in such case is 
limited by the rates in the places adjacent, but 
not on the principle of proportion. When we 
speak of the rates in the places adjacent, we 
mean rates subject to the limitations <if Clause 
1 Section 17. We are of opinion that fho rent 
cannot be enhanced beyond the amount warranted 
by the ground of enhancement stated in the 
notice, but that it may be enhanced, so far as 
that ground warrants, up to a fair and equitable 
amount. It must be remarked tliat Section 
17 does not direct that the rent of the previous 
year shall be enhanced if the value of the pro¬ 
duce has been increased otherwise than by the 
agency or at the expense of the ryot, but merely 
that it shall be liable to enhancement on that 
ground, that is to say, liable, if the former rent 
is not fair and equitable under the new state of 
things. Circumstances might occur in one year 
which might cause the value of the produce of 
a farm to increase in that year; but it might be 
proved beyond doubt thlt those circumstances ^ 
were merely temporfuy and not likely to exist 
in the following year. In such It case the in¬ 
crease would not be a sufficient cause for enhanc¬ 
ing the rent for the following year, for it is the 
rent of the ensuing year, and not the rent of 
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the past year, that is liable to enhancement. The 
ryot may have been very fortunate by force of 
temporary circumstances in 1862; but that 
would be no ground for increasing* his rent in 
1863 and transferring all the beneht of his good 
fortune to the landowner. Section 17 does not 
say to what extent the rent is to be enhanced 
in the case of a ryot having a*right of occupancy, 
and we have already shown that the rent is not 
necessarily to be increased in the same proportion 
as the value of the produce, and in that proportion 
only. Injustice might be done in many cases by 
increasing in proportion. It might possibly 
happen that the circumstances which caused the 
increase in the value of the produce also caused a 
great increase in the expenses of cultivation. It 
would be unjust, in such a case, to take the amount 
of the increase in the value of the produce without 
any deduction as the basis of the enhancement. 
Section 5 enacts that ryots having rights of 
occupancy, but not holding at fixed rates, are 
entitled to receive pottabs at fiur and cipitable 
rales; and Section 9 enacts that the tender to 
any ryot of a pottah such as he is entitled to 
receive shall be held to entitle the person to 
wlioui the rent is payable to receive a kuboo- 
leut from the ryot; and by Section 81 a decree 
for a kubooleut has tliesame efiect as a kuboo- 
Icut executed by the person required to exe¬ 
cute it. The landlord may, therefore, in any 
case iu which he is entitled to enhance, lender a 
pottah at a fair and equitable rate, and compel 
the tenant to execute a kubooleut. It follows, 
therefore, that when the rent is enhanced under 
the provisions of Sections 13 and 17, it is tube 
enhanced to a fair and equitable rate ; but as 
Section 17 says it is not to be enhanced except 
on one of the grounds mentioned therein, it fol¬ 
lows that, in a suit for enhancement, the enhance¬ 
ment cannot be made without regard to those 
grounds. In such a case, if the increased ex¬ 
penses of cultivation should bo equal to the 
amount of the increase of the value of the pro¬ 
duce, there would be no enhancement. In the 
present case the increase was caused, not by an 
increase of the quanlity of produce, hut by au 
increase of the mine of it; in fact^ the quantity 
was rather below the average of fonner years. 
The produce of each beegah of the matan land 
is found to have sold for six Rupees instead of 
three. The increase is, therefore, three Rupees 
per beegah. The probabilities are that the ex¬ 
penses of cultivation of the same quantity of land, 
producing crops rather short of the average than 
in excess of it, cannot have greatly exceeded the 
expenses of former years. Indeed, we do not find 
that the tenants ever contended, or proved, in 
the Court below, that the expenses of cultivation 
had increased. If the expenses were the same, 
and, the proceeds w®e six Rupees per beegah 
instead of three, there was a clear profit of three 
Rupees per beegah after payiA the former rent, 
aud allowing for the profit wl£h the ryot de¬ 
rived from flie holding when produce fetched 
only three Rupees per beegij and the rent was 
five anna* fbur pie. The fori^ rent, in the ab¬ 


sence of proof to the contrary, must be deemed 
to have been fair and equitable, that is, that it 
sufficiently remunerated the ryot for the expenses 
of cultivation including the use of stock, what¬ 
ever it might be; the fiiir wages for laboi*, whe¬ 
ther that of hired laborers or that of the ryot 
himself and his family; the return of capital and 
interest upon such capital, whether that of the 
ryot or borrowed from a mahajun; and a fair allow¬ 
ance for the risk of loss or deficiency of crops. 
Assuming the expenses to continue the same, 
the share of the three-rupees increase which may 
be allowed to the ryot, whatever it may be, will 
be added to his former profits. If the former 
rofits merely remunerated him for his la- 
I or, the share of the increase which lie will get 
will be iu addition to the remuneraliou for liis 
labor. The question is, how is the three- 
rupees increase to be divided? The ryot is 
entitled to a ri"hf of occupancy, but only to a 
right of occupuucy <ii a fair and equitable rule ; 
hat this does not entitle him to receive the whole 
of the three-rupees increase. If his former rent 
were fixed at a very low rate, he i.s entitled to 
the benefit of that rate. It catinot be enhanced 
in a suit for eiilianeeuient except upon one of 
tile grounds mentioiu'd in Section 17; luit when 
I an increase in the value of tlie produce has been 
proved, in fixing the portion of the increase 
wliioli should bo fidiled to the fbrni<*r rent to 
render it fair and equitable, we must look at the 
former rent. A larger portion of tlie iiiercasc 
might be iillottod to the tenant if his former rent 
were very high, than would be allotted to himself 
wore it very low. His right of occupancy gives 
him a right to oecwpy at a fiiir and equitable rate; 
but when an alteration in the vent i.s to be made in 
consequence of an increase in the value of the jiro- 
duce, he is not entitled, in strictness, to have it 
fixed at a lower rate than that which a tenant not 
having aright of occupancy would give for it. We 
speak merely of a simjile right of occupancy, for 
tiiat i.s all that Ae rvot has been found to have in 
the present ease. Mr. Woodroffe, who argued this 
case very ably, referred us to Mill on Political 
Economy, vol. i., page 507. It is there said :—■ 
“Any land yields just as much more than 
the ordiuaty profits of stock, as it yields iMire 
than what is returned by the worst land in culti¬ 
vation. The surplus is what the farmer can af- 
fiird to pay as rent to the landlord, aud since, 
if he did not so pay it, he would receive more 
than the ordinary rate of profit, the competition 
of other capitalists, that conqwtition which 
equalizes the profits of different capitals, will 
enable the landlord to appropriate it. The rent, 
therefore, which any land will yield, is the excess 
of its produce beyond what would bo returned 
to the same capital if employed on the worst 
land in cultivation.” A definition more useful 
for our present purpose is that given by Mr. 
Malthus in his Principles of Political Economy. 
He there defines rent to be “ that portion of the 
value of the whole produce which remains to the 
owner of the land after all the oatgoir^s belong¬ 
ing to its cultivation of whatever kind have beefn 
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paid, including tlic pr/y?&of the capital employed, 
estimated according to the usual and ordinary 
rate of agricultural capital at the time being.” 
The word “outgoing,” used in the above defini- 
lion, roust include a fair and equitable rate of 
wages for the labor employed in the cultivation 
of the lands, whether that of hired labor(;rs paid 
Out of capital, or the labor of the ryot himself 
or of his family, ami also, when the rent is paid 
in money, the labor and expenses of cariying the 
produce to market or of converting it into 
money. Wc c.ati only say that, in point of law, 
the landlord i$ entitled to receive a fair and 
eqmkthle rent, and that he is entitled to have it 
so adjusted with refereitct to the /^rounds of 
enhancement us to give him a fair afid equitable 
rate. The rent cannot exceed the old rent with 
such portion of the increase added to it as will 
render it fair and cciuitable under the altered state 
of clrcrorostances. If the former value of the 
produce was sufliciont to cover all the costs of 
production, including fair jmofits as well as 
I'casonable wages, the three-rupees increase is In 
excess of the costs of production, assuming the 
costs of production to remain the same. In 
determining whether the whole of that three 
Rupe<^s, or any and what portion of it, is to be 


Clause 1 and Bection 9. In such a case the 
Court would, according to Section 5, have to 
determine what is a fair and equitable rate, and 
to order a pottah or a kubooleut at that rate, the 
discretion of the Court in fixing the term of the 
pottah being limited by the rules laid down in 
Section 76, by which such term cannot in any 
case exceed ten years. In fi.xing the rent in 
such a suit, the rate previously paid must, ac¬ 
cording to the provisions of Section 5, be consi¬ 
dered to be fair and equitable, unless the contrary 
be shown. But whether, in such a suit, the land¬ 
holder could show that the rent previously paid 
was not fair and reasonable without proof of the 
existence of one of the grounds specified in 
Section 17 (as, for instance, by sliowing tliat, 
for some cause, or another, the land has been held 
for the last twelve years at a nominal rent which 
was to continue merely for that period^, is a 
(luestion which docs not arise in this suit, which 
is for the recovery of arrears of rent at an en¬ 
hanced rate. The provisions of S<*(!tions 13 
ami 17 are undoubtedly aiqilicablc to this case; 
and wc avoid expressing any opinion ujion the 
question to which wc have above adverted, as 
any such expression of opinion would be mei'cly 
an obiter dictum, and, consequently, not binding in 


added to the rent, the Judge must he guided by ‘ a suit of a different nature. We allude to the 


all the circumstances of the case. In the ab¬ 
sence of proof to the contr^fry, he may take the 
old rent as a fair and e(piitahle rent with reference 
to the former value of the produce. Tie must 
take into considei ation the circumstances under 
which the value of the produce has increased, 
and whether those circumstances arc likely to 
continue, and whether the value of the produce 


subject merely for the purpose of pointing out 
that any expression of opinion in this case is not 
to be considered as necessarily applicable to a 
case in which the (juestion as to what is a fair 
rent may arise in a suit for a pottah or kubooleut. 
In this case no question wa.s made as to the 
tenant’s right of occupancy. It is unnecessary, 
therefore, for us to determine whether Section 


The 3rd November 1862. 
Present : 

The Hon’ble Sir Barnes Peacock, Kt., 


Chief Jtts~ 
and F. B- 


is likely to keep np to the })resent average in the j 6 is retrospective or not. There is another case 
ensuing yc'ar. He must also consider whether ; now before us in whicli that point has been 
the costs of production, including fair and reason-I raised. The question is now under eonsidera- 
ahle wages for labor and the ordinary rate of 1 tiou, and judgment will be given shortly after the 
profits derived from agriculture in the neighbour- j re-opciung of the Court, 
hood, have incrca.sod, and he must make a lair i 
allowance on th.it account. We cannot lay down 
any better rule for his guidan<'.e than that which 
wc have quoted from Mr. Malthus. It is not 
for us to determine the question of fact; we cun 
only lay down the rule of law; but judging, as far 
as ^ can, from the facts found by tb# Judge, it 
appears to us that the rent demanded by Mr. 
liills is very reasonable, for he asks for only ten 
smnas eight pie in addition to his former rent out 
of the three-rupees increa.se. The rent cannot 
be enhanced in respect of those lands of which 
the produce has not increased. The case must 
be remanded ix» order that the rent may be 
enhanced to a fair and equitable rate, so far as 
such enhaucement is warranted by the grouiM of 
euhanoement mentioned in the notice. The rent j 
fixed must nof exceed the amount of one Rupee 
per beegah demanded by the nofice. 

It may be a question whether the rules laid 
down in Sections 13 and 17 aj^ly where a ryot, 
having a aigbt of occupancy, sues for a pottah 
under Section 23 .Clause 1 and Section 5; or 
where A landholder sues a ryot having a right of 
occupancy fi>r a kubooleut, under SccUon 23 I 


tice, and the Hon’ble H. V. Bayley 
Kemp, Judges. 

Suit for share of Joint Inberitanoe— 
Plea of Xiimitation—XsBue for deci¬ 
sion. 

Case No. 54 of 1862. 

Regular Appeal from a decision of Moulvie 
Syed Imdud Ally Khan Bahadoor, Principal 
Sudder Ameeu of Rungpore, dated the 7th 
December 1861. 

Musst. Indurmonee DabetyGuardian of Prosun- 
no Coomar Moitro, minor (Plaintiff) Ap‘ 
pellaut, 




versus 


Eajnarain aims f#itjre Chand Mozoomdav and 
others (H^iifeadants) Respondents. 
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Baboon Shumboomuth Pundit and Sreenauth 
Dons lor Appellant. 

None for Kcspondents. 

Suit laid at Co.’s Rupees 9,608. 

In a suit for a share of joint inlieritanoo where the 
defendant pleads limitation, the issue for decision is not 
whether the plaintiil was in possession up to date of suit, 
but whether the joint possession coutinuc<l up to any 
time within the period of limitation. 

In this case plaintiff sued upon a claim by 
riglit ofdnheritanee to 8-16ths of certain property 
with mesne profits. The defendants pleaded 
that j)laintifi‘’8 suit was barred by the law of 
limitation. 

The I’rincipal Sndder Amecn has held that the 
plaintiff has given no proof of her possession, 
up to date of suit, of the 8-l()thssho sues for; and 
that, although some witnesses speak of plaintilF’.s 
joint possession at times, there is no sufficient 
evidence adduced hy plaintiff’as to her possession 
of the eight-annas share of the properties men- 
tiorK'd in tire suit. The Principal Sudder Ameen 
thereupon disnnssed plaintiff’’s suit as barred by 
the law of limitation. 

Plaintiff’appeals, and urpes that the Principal 
Sudder Ameen was wrong m holding her barred 
altogether on the ground that she did not prove 
her possession to the 8-1 (iths for which she .sued; 
and the pleatlei- urges that, when plaintiff sued 
as a joint sharer, it was for the Principal Sudder 
Ameen to find whether, as such joint sharer, she 
had not had any possession at all of the joint 
property for twelve years antecedent to the date 
of suit. 

On the hearing, the respondents did not appear. 
We find that the objection taken by appellant 
is a valid one. 

'I'hc plaintiff sued clearly as a joint sharer: 
defendant pleaded that the suit was barred by 
the law of lirnitution. Weob.serve the suit was 
instituted within two years of the passing of Act 
XIV of IS.'jff; by Section 18, therefore, of that 
enactment the new law of limitation does not ap¬ 
ply. The ease must then he determined by the 
old law, i. e. Section 14 Regulation III of 1793. 
Thus, it was for the Principal Sudder Ameen to 
put in issue and decide whether plaintiff’ever was 
a joint sharer, and, if so, whether the joint pos¬ 
session continued up to any time within the peri¬ 
od of twelve years next before the comnrencement 
of the suit. If such possession continued within 
that period, plaintiff was entitled to have her 
share of the profits of fbe estate, whatever that 
share might be, whether it was an eight-annas or 
any less share. The defendants, in their state*, 
ment, admit that they had sent to the plaintiff, 
within twelve years, some portion of the rents of 
the estate; the case is not, therefore, barred by 
tlie Statute of Limitation. It must be remanded 
to determine and declare tcjlwhat share, if any, 
the plaintra is entitled, andSwhat amount the 
defendants have received on a' Louat of her share 
of the profits, and to deternuipl the case generally 
upon tic merits. Jy[ 


The 5th November 1862. 

Present: 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the Hou’ble H. V. Bayley and F. B. 
Kemp, Judges. 

liimitation (in Pauper suit)~Co]n« 
mencement of suit—-Stamp duties 
leviable. 

Case No. 58 of 1862. 

Regular Appeal from a decision of Balmo Nobin 
Kristo Pimlit Buhadoor, Principal Sndder 
Ameen of East Burdwan, dated Ike 5rd Decem¬ 
ber 1861. 

Goluefcnauth Dutt ami otlicrs (Defendants) 
Appellants, 

ve 

Seetaram Gower and others (Plaintiffs) Respond¬ 
ents. 

Baboo Dmarkanauth Mitter for Appellants. 

Mr. R. T. Allan for Respondents. 

Suit laid at (lo.’s Rupees 13,440. 

In computing the perii>d of iimitntiou in a pauper suit, 
the corniinncomcnt of the suit must bn rwkoned from 
the ilay when the apjiliaUinn to sanj in foriiiA peuptreis 
ums fM. m\A not from the day when the appliciitioii 
was admitted. Stamp duties to be levied from appli¬ 
cant. 

In this case the plaintiffs were bound to prove 
that either they or their uncle, under whom they 
cliiiiu, were in possession within twelve years next 
before the cummeucement of this suit. 

We are of opinktn that tlte suit was commenced 
when the application to sue in forma pauperis 
was filed. 

By Section 308 of Act VTII of 1859, the ap¬ 
plication, if allowed, is to ho deemed a plaint. 
'I’he application in the present case was adinitted. 
It therefore became a plaint, and we have to say 
when that document, whieli is now to bo deemed 
a plaint, was tiled. Certainly it was filed on tho 
day on which it was presented as an application. 

If this were not so, cases in which the period 
of limitation is one year, might be ban-ed whilst 
the Judge is considering whether the applicHtion 
to sue in forma pauperis ought to bo admitted. 
In this very ease the application was not admit¬ 
ted until more than one year had elapsed after 
it was presented. 

If the uncle or the plaintiffs were in posses¬ 
sion, as alleged, down to Srabun 1255, the suit 
was in time, for that date corresponded with 
the 19th of July 1848, and the application to sue 
in formd pauperis was presented on the lOlh 
April 1860, though not allowed until the 3rd 
of August 1861. The first two witnesses speak 
merely from report: Muneerooddeen says he 
saw the two plaintiffs dispossessed in 1255; 
Abdool Busheek says he saw the uncle dispossessed 
in 1255. The plaintiff’s, in their statement, allege 
that the uncle died in I''alguon 1259, and they 
were not entitled until his death. This shows that 
the evidence of Muneerooddeen cannot be cor- 
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rect. If the unele had been in possession down 
to 1255, better evidence mi<rht liavebeen adduced 
to prove the fact than these two witnesses. 
The unde, according to the plaintiffs’ evidence, 
must have been ouit of possession more than 
four years without taking proceedings to recover 
possession, lichary Cbowkeedar and Beeprodoss 
Chowkeedar do not show when the uncle was 
dispossessed. 

We think that the evidence was not sufficient 
to prove that the uncle or the plaintiffs were in 
possession within twelve years next before the 
application to sue in formn pauperis was filed. 

The appeal is therefore decreed and the judg¬ 
ment of the Court below reversed, with costs of 
the suit below, and of this appeal, with interest 
thereon at twelve per cent, from this date to the 
date of realization thereof. 

The stamp-duties, which would have been 
necessary on pl.aintiff’s proceedings if he had not 
been admitted to sue in forma pauperis, must 
be calculated, as be is liable for them to Govern¬ 
ment. 


The 5th November 1862. 

Present 

The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Ilon’ble H. V. Bayley ami 
F. B. Kemp, Judges. 

Plaint ('Verification of)—4.utltentloa> 
tion of signature—Partlea negrleot- 
infi to appear as witness on plea of 
rank. ' • 

Case No. 38 of 1862. 

Regular Appeal from a decision of the Principal 
Sndder Ameen of East Burdwan, dated the 
8th February 1862. 

Rammohun Mookerjec and Jofkisto Banerjee 
(Defendants) Appellants, 

versus. 

Rajah Nursing Deb (Plaintiff) Respondent. 

Baboos Shumhoonauth Pundit and Jugdanund 
Mookerjee for Appellants. 

Baboos Kishen Succa Mookerjee and Banee 
Madhub Banerjee for Respondent. 

A Court ought not to allow any other person than a 
plaintiff to verify a plaint except Only (as provided by 
Section 28 Act VIII of 185!)) when the plaintiff is unable 
by absence or other good cause to snbscribe it. When the 
plaint is not presented by the plaintiff in person, the 
Court should be satisfied that the verification is acts^y 
signed the plaintiff. 

'If a party of Ank sues to set aside a deed as forged, 
and the facts are within his own knowledge, be cannot 
be allowed to plead as an excuse for his absence and neg¬ 
lect to give evidence himself, that persons of his station 
In life in this country have a pr^uaioe against appearing 
and deposing in a Court of Justice. The be.st evidence 
must be given to the Court. 

This n'U suit instituted by Rajah Nursing 
Deb against Rammohun Mookerjee iind Joykisto 


Baneijee. It is brought to set aside a deed of 
.sale, dated the 29th of Pous 1263 15. S., corres¬ 
ponding with the 11th of January 1857, purport¬ 
ing to convey the property in suit to Rammohun 
Mookerjee, the principal defendant, upon the 
ground that the deed was never executed by the 
Ra‘ 


The Rajah also seeks to set aside an order of 
the Board of Revenue, dated the 9th of June 
1858, which, upon the faith of the deed, author¬ 
ized the property in dispute to be registered in 
the name of Kammohun Mookeijee in the Collec¬ 
tor’s register of mutation of names; * and he 
claims to recover po.sses8ion of the property 
made over to the defendants by the alleged con¬ 
veyance, and mesne profits during the period of 
defendant’s possession. 

The real (luestion to be decided by us in this 
case is, whether the above deed of sale is n genu¬ 
ine or a false, document. 

The deed of sole piirjiorts to convey one-half 
share of certain vill:ig(‘s, the profits of which 
sliare, after deducting tlie expenses of collection, 
amount to Rupees 550 per annum. The consi¬ 
deration stated in the conveyance is Rupees 10,200 
made up as follow.s, viz.: 700 alleged to have 
been paid at the time of tlic execution of the 
deed, and former debts from the Rajali to Ram- 
moliun, amounting to Rtipces ],9'13, lor which 
decrera had been obtained; and Rupees 7,557, 
secured by bond, for which no decrees liad been 
obtained: one of tlie decrees (No. 102) was in 
process of execution. The numbers ol' the notes 
by which the Rupees 700 were paid are stated in 
the conveyance, and the same notes were paid 
into tlie treasury in discharge of revenue due 
from the Rajah. 

Though the Rajah denies the execution of the 
deed of sale, yet he admits that the decrees had 
been obtained against him, and that No. 102 
was in process of execution. 

A bond executed by the Rajah to Rammoliun 
dated Clieyt 1262, corresponding with April 

1856, had been proved to our satisfaction. The 
bond was for the payment of Rupees 7,243, 
and interest at 12 per cent, at the expiration of 
one year, and consequently was not payable 
until Cbeyt 1263, corresponding with April 

1857, whidn was after the date of conveyance. 

T'he Rajah, it appears, lives within the juris¬ 
diction of the Civil Court of East Burdwan, and 
at no very great distance from the Court: yet 
he did not mmself verify his plaint in the man¬ 
ner prescribed by Section 27 Act VIll of 1859. 

The fact alleged, viz. that the deed was not 
executed by the Rajah, was a fact within his own 
knowledge; and, had the Rajah verified his plaint, 
that act would have been equivalent to his de¬ 
posing in person that he never executed the deed 
of sale. Now, upon such » subject, the Rajah 
himself would have been deposing, not only 
respecting a matfer within Ws ow^knowledoe, 
but of a matter ® which he certainly was the 
to speak; and, in regard to 
jhis verification, the Court 
further security, that it would 


most capable perer 
the credibility of 
would have had 1 
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have been made tinder the saiiltion of a solemn 
declaration for wbich he vrould have been liable 
to the penalties attachlne to the crime of giving^ 
false evidence, had his (mclaratton been false to 
his knowledge. But, instead of verifying the 
plaint himself, an agent verified for him. This 
agent could only speak to the best of his know¬ 
ledge and belief, whereas the Rajah might have 
spoken positively. A verification by agent is in 
some cases peniiitted, where, in consequence of 
absence or other good cause, the principal is un¬ 
able to subscribe the verification. The pre¬ 
judices of natives of high rank against coming 
into Courts of justice cannot even be urged as a 
reason why the llajah did not himself sign the 
verification, for he might have signed it at his 
own house, and his personal attendance at Court 
was not necessary. We have frequently observ¬ 
ed that, in the Mofussil Courts, plaints are allow¬ 
ed to be verified by agents instead of by the 
parties themselves, and we therefore take this 
opportunity most prominently to enjoin upon the 
Zillah Courts of all grades that it is an error on 
their part ever to allow other than the plaintiff 
to verify the plaint, save strictly under the ex¬ 
ceptions which the law permits: Secdon 28 of 
Act VllI of 1859 allows it only where the plaint¬ 
iff, by reason of absence or other good cause, 
is unable to subscribe it. We consider it of 
the very highest importance for the due adminis¬ 
tration of justice that plaintiffs should, in all prac- 
ticnhle case.s, verify their own plaints. The 
Courts and the parties themselves should 
be aware that a false verification emails 
u])on the parties making it the penalties in the 
Penal Code attaching to the crime of giving false 
evidence. Furtlier, we, would remark that, when¬ 
ever the plaint is not jiresented by the plaintiff in 
person, the Court .«liould be sat'sfied that the ve¬ 
rification is actually signed by the plaintiff. 
With reference to the above remarks, we notice 
that the defendant, Joykisto Banetjee, has him¬ 
self verified his own written statement, in which 
he has alleged that the oonveyanee was executed 
by the llajah, and has detailed the circumstances 
under which the property was sold. For thi.s 
statement, if not true, he is responsible. 

The written statement of Raramohun Mooker- 
jee is, we observe, verified by an agent without 
sufficient excuse; but upon this point it is un¬ 
necessary for us to remark. Further, stress has 
been laid upon the fact that Rammohun Mookcr- 
jee produced the bond of Cheyt 1262 before tlie 
Collector at the time of the application for the 
mutation of names; and it was urged, on behalf 
of the Rmab, th.at, if the deed of sale were a 
genuine document, the bond was substantially 
paid off, and ought to have been given up to, and 
^ould have been found in the hands of, the Rajah 
under the usual admitted practice. Strictly 
speaking, no doubt the bond should have been 
given up; but still, under alk the circumstances 
of the casf.< it is not, in our omnion, unreasonable 
to suppose that Rammohun ^ puld have retained 
the bond by way of havir^j some doenment to 
prove the consideration for £ le deed of sale in 
the event of its being di»|lted. In this view 


the fact of the bond being produced by Rammo¬ 
hun at the time of tbe application for mutation 
of names before tbe Collector may be fairly ac¬ 
counted for, especially as, until the completion of 
that mutation, the transaction which the deed of 
sale was intended to effect could scarcely be con¬ 
sidered complete. Such precaution on the part 
of Rammohun is shown to have been in some de¬ 
gree necessary, because, as it turned oat, tbe 
Rajah, denying that deed of sale, objected to the 
mutation of names, and it was then, in order to 
meet that objection, that Rammohun produced 
the bond before the Collector. We think that 
all the above circumstances are entitled to con- 
siileration, and that the retention of the bond 
under the state of facts is not sufficient to induce 
us to believe that the deed of sale was a forgery. 

The Principal Sudder Ameen states, in his judg¬ 
ment in the Court below, that, if the deed of sale 
were genuine, it of itself satisfied the decree, No. 
102, on account of which attachment was then 
pending, and there was no reason why the exe¬ 
cution .should have been proceeded with; but 
here we must look to the dates, and in so doing 
we find that the application for the execution of 
the decree was made and duly granted previously 
! to the execution of tbe deed of sale, for the 
application for execution was made in lieccmber, 
and the deed of sale is alleged to have been exe¬ 
cuted in January following. It is stated, too, 
th.at the sale might have been stayed. We find 
that it was first fixed for tlie 2nd P'ebrutuy; 
then for the 2nd June; but, intermediately, the 
Rajah had disputed the defendant’s right to muta¬ 
tion of names, and then the defendant had no 
occasion to s(ay (Jiesale. 

The Princijial Sudder Ainecn further remarked 
that the bond of Cheyt 1261 was not due till 
Cheyt 1263, and that there was no necessity, at 
the time at which the deed purports to have been 
executed, for the Rqjah to raise money to satisfy 
the bond by a sale of the property. Upon this 
point we may fibserve that, if the bond and deed 
of sale were forged, tbe parties contriving the 
fraud would probably so have airanged the dates 
in their forgeries as to leave no room for cavil 
upon such an incongruity as this. 

Further, it is stated that there was no such 
pressure, from want of money or from money- 
claims ^against the llajah, ns to requii'e him to 
execute a deed of conveyance making over a 
])ortion of his landed property to Rammohun, 
defendant. But it was proved that a sum of 
Rupees 700 was urgently required to meet Oo- 
vernraent demands for revenue, anil that that 
sum was really advanced by defendant for this 
purpose. At tbe same time we see that four 
money-decrees bad actually passed against the 
Rajah, in one of which, ms. No. 102, process of 
attachment was actually pending upon the pro¬ 
perty. Money also must have been reqairiM in 
order to stay execution with respect to those 
decrees which had been obtained but not execut¬ 
ed by Rammohun. Now, under such circum¬ 
stances, is it unreasonable to expect that Ham- 
mohun, acting under the dictates of ordinary 
prudence, would have made a further advance 
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without requiring Iroin the Rajah son»e l>etier 
pocurity for the debts and unsatisfied deerees 
than he then had S' it is further to be observed 
that the order of the Boanl of Revenue for tlie 
mutation of names in Rnmraohun’s fiivor was 
dated the 9th of March 1858. Under that order 
the Rajah was in Aict dispossessed, yet In; did not 
sue to set it aside for tliree years hl'terwards. 
Another ])oint to which the IVincipal Sadder 
Ameen refers in his jadijment relates to the pur- 
«;hase of the stamp and the writing of the deed by 
Joykisto, a servant of the Rajah. Tlie Principal 
Sudder Ameeti says that the defendant, Ram- 
inohiin, would nol.be likely to accept a docu¬ 
ment prepared by his own relative, nor the Rajah 
to have had one prepared by his own servant, 
but we do not sec sufli<5ient force in the argu¬ 
ment to indnee us to come to the eonelusioii that 
the deed was a forgery. We have to df'eide 
whetlter Raminohiin and Joykisto have, in collu¬ 
sion, forged the deed, ami have also succcedetl 
in causing the Rajah’s own mooktear to join in 
that collusion, and fo take, as his share in tin- 
proceedings, the part of presenting a false })eti- 
tion with a view fraudulenily to obtain a muta¬ 
tion of names under a forged deed. 

Now, what have we got to support this allega¬ 
tion of conspiracy and forgery, and what to con¬ 
tradict it? Wo find little or nothing to support 
it; whereas, on the other hand, we have the 
following strong facts to contradict it;— 

We have Joykisto coming forward in person 
and verifying his written staleinent, wliorens 
the Rajah has not, from first to last, <lenied the 
execution of the deed in such a manner as to 
reader liimself amenable to tlie .Criminal Courts 
of the country if it were really executed liy liirn. 
The. bank-notes alleged to liave been advanced 
by Rammohun, as the eonsidcration of the 
conveyance, have been traced into the possession 
of Government on account of the revenue due 
from the Rajah, and tlioso advanced by him 
in part of the consideration for»(he bond of 
Cheyt 1262 were trai-ed into the hands of 8eeUi- 
ram Ilossein in discharge of a debt due from the 
Rajah to him. Further, the Rajah oflered in the 
Court below, and has repeated his offer in this 
Court, that, if Rammohun would come and de- I 
pose in Court, he, the Rajah, would he hound by 
his statement. But the liajah has chargjpd the j 
defendant with conspiracy and forgery. It is 
within his own knowledge whether ho executed 
the deed or not. Joykisto has already verified 
his writfon statement, which alleys tliat the deed 
was executed by the Rajah. He is liable to bo 
punished for giving false evidence if the state¬ 
ment is untrue. It would have been more sati*- 
liictory if the R.ajah liad tendered his own evi- 
denfce, instead ofoffering to be bound b;)^ the state¬ 
ment of Rammohun if he would come into Court 
and give evidence. We are quite aware of the 
prejudice which many natives have against giving 
evidence in -a Coart of Justice, Rammohun 
Mookeriee is a Inrahmin, and probably has as strong 
a prejudice in this respect as the Rajah, and pos¬ 
sibly the knowledge of this by the Rajah ni.ay have 
induced him to make the offer to which we have 


referred. The who mahfn the choree 

o f forgery and eonepirucy, nhonld have first eome 
and- given hix emdenee, expveudly as the matter 
was one within his awn hnowledge. Rammolmn 
docs not profess to have been present when the 
Riijtdi exeeute.d the deed : Joykisto has ve.rified 
his statement that it Wt-is executed. We, thought 
that the Rajah's prejudice might pos.sibly have 
been the cause of his uot giving his evidence 
in the Court below, and we postponed the case 
in onlor that tlie Rajah might come before us, and 
deny the execution of the deed if he could, and 
we also gave the defendants, Rammohun and 
Joyki.sto, liberty to attend at the same lime. 
We intimated that the Rajah ought to give bis 
own evidence bclbro we called upon Rammohun 
and Joykisto to give theirs. 

The Rajah has not a])peared, nor has any ex¬ 
planation been given for his non-appea.aime. 
The defendant, Rammohun, as certified by Dr. 
Maiirae. is at Sulkeiili, hut quite unable to come 
to Court: the defendant, Joykisto, is present in 
tlonrt. Now it is the Rajah who has brought this 
suit, lie not only repudiates the deed, but, if 
lii.s case i.s true, tlio defendant and others must 
have been guilty of conspiracy, forgery, perjury, 
and fraud. It was the Rajah’s own case, and 
therefore we did not think it neces.sary to order 
I his attendance, nor is it nece.ssary to compel it. 
IVe simph' gave him (lie ojiportnnity of giving 
his own evidence if he wished to do so, and the 
defendants were allowed f.o give their evidence 
if they should find it neeessarj'. We are told 
that persons of the Rajah’s station in life in this 
country have a pnjndice against appearing and 
doposingin a (’onrt of Justice. If the prejudice 
is the cause of tlie Ra jah's non-attendanee, the 
(.lourt cun only regret it, for ids own sake, and for 
the cause of jnsliee if bis case is a true one. 
But he must not expect the (!onrt to find that his 
charge against the defendants of forgery and con- 
sjiiracy is a true one ujioii the evidence of me¬ 
nials, when he refuses to give his own evidence 
n])on a matter within his own knowledge. It is 
not tlie wi.sh of the Court to disregard honest 
jnojudices however erroneous. .But they cannot 
allow such prejudices to interfere with the due 
administration of justice. If parties will mt 
come forward and give their own evidence in 
cases in which such evidence is most important 
and the best that can he obtained, thei/ must not 
complain if their written statement, verified by 
their moolMcar and not by themselves, and sup¬ 
ported by the eviueuee <f menials and a class of 
witnesses of wham any number can he obtained to 
prove any fact that is wanted, is not believed. The 
Court will require the best evidence, to be given, 
and will not he satisfied with the evidence of in-* 
ferior witnesses put forward by the parties them- ? 
selves, while they remain in the background and 
plead their prejudices as an excuse for their 
absence. As this rul® comes to be more generally 
acted upon, fewer faiie causes will be piti forward, 
and the occupatioufT hired witnesses be gone. 
Looking at all the ci^mstances, we are of opinion 
that the Rajah has made out his case. The 
ajipeal must thereffr ! decreed, and the suit of 
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Lho plaintiff, Itjijah Nursing iJeb, must be dis- 
luissed, and the Rajah must pay the costs of tlie 
riefendants in the lower Court, and the costs of 
this appeal, with interest on such costs at 12 per 
cent, per annum from this date to the tiuic of 
realiitation. . 


The 11th November 1862. 

PrescrU: 

The TIon’ble Sir Barnes Veiicoek, Kt.,Chipf Junt- 
icp, and the llon'ble II. V. Baylcy and F. B. 
Kemp, Judges. 

Hindoo law—Suit for moiety of Joint 
inheritance-Onus probandi. 

Ciusc No. 22 of 1862. 

Regular Apfwnl from a decision ojS Mr. E. H. 
Jiiissell, Judge of Tipperdh, dated the \5th 
March 1861. 


Musst. Soobheddur Tlossee, Pauper (Plaintiff) 
Appeltnuf, 

versus 

Boloram Ilewan un<l others (Defendants) 
RespoudenU. 

Jiuhoos Chumler Kalhj Ghose and Roiiiaimufh 
Bose lor Ap])(.'llant. 

Buhoo Dmarkanauth Mitter lor Rcsi)onderits. 

Suit laid at Ctt.’s Ru[)ees 18,691-6-0. 

Wliorc ft {Kirly sues for a moiety of rerlam property 
on I Ik- grouml iliat it is joint (iropr'rty, tlic onus is on 
limj to jirov't; tlml the property is joint, fiiiliiij; whieli 
Ills suit is liable to be Uisini.ssoil. 


'fills suit was brought by the plaintiff va. forma 
pauperis to recover tin; sum of Rupees 2,172, the 
value of certain moveables, and Rupees Ki.tllD-G-G, 
nlieoed to have been put out by defendants on 
loan; tlie two sums amounting together to Ru- 
jiees 18,691-6-6. 'J'he plaintiff is the widow of 
Sieeram, deceased, and tho |)rineipal dt'fendaiit, 
Boloram, wits the brother of Srt'eram. 

The plaintiff alleges tlint her deceased husband. 
Sret'nim, and the priaei|ial defendant lived in 
eoinmeiisality, and that their treasure and busi¬ 
ness transactions were kept ami carried on in 
common; that, during her husband’s life-time, 
and 8ubse<|uently to his dcatli, loans were madt 
out of the joint funds; that bonds were taken 
partly in the name of the jdatnliirs husband 
and partly in the name of defendant and his wife 
and other jiarties; and tliut after the ileath of her 
husband, and whilst the plaintifl’aiul the jtrinei- 
nal defendant lived in joint me.s.s, the latter and 
lus wife, colluding with the debtors, renewed the 
bonds which had been given for monies advanced 
out of the joint funds, and took her bonds 
tor the same and dispossessed her of the c.hittuhs 
of her husband: that tlie sum of Rupees 
18,072-12-7 for principal, and llujiees 7,321 for 
interest thereon, were due 1>| the Maharajah ol 
1’ipperah sin one of such Ij- ‘ ' 

Rupees 4,000 and interest by ^ 


pds; the sum of 
ulvri.sto Thakoor; 


the sum of Rupees 1,000 princi'id, and Ru})ees 300 
interest, by Qungacliurn. lb' { plafntiff claimed 


half of the above amountff' 


H 


I f T 


iging to her as 


the widow of Sreeram, and also the value of 
one-half of certain moveable property, estimated 
at Rupees 4,344, alleged to have been pui'chased 
by defendant with part of the joint property. 
One issue, and the only important one in this 
appeal, was whether Sreerara and Boloram, the 
principal defendant, carried oh business with 
their joint funds whilst living in eommeiisalifii ; 
whether the bonds in question wei’e executed and 
renewed for and the effects enumerated in the 
plaint purchased with the joint funds of both; 
and whether the plaintiff was entitled to recover 
a moiety of the considerations in <|ue.sthm. 

'I’he Judge fiiund that Issue in favor of the 
defendant, and the judgment which he delivered 
very clearly stated his reasons for coming to 
that conclusion. AVe entindy concur with him. 
It is clear that no part of the ])roperty was 
ancestorial; the whole was sclf-acquireil, and, 
as rcmarkwl by the Judge, Boloram, who was 
dewau of the iSIaharajah of 'ripperah, was in a 
position to ac(iuire a larger amount of jiropurty 
than his brothi*r, who was merely a peon and 
afterwards a jemadar. No evidenee was given 
to show that th(! brothers treated their separate 
acquisitions as joint property, and not a single 
bond or other secui ify given to the brothers in 
their joint names was produced. On tho contrary, 
it was stated in evidence, although the bonds were 
not jjroduccd, that the new bond given by the 
Maharajah of 'I’ippcrah included the bonds gi ven 
in Hreeram’s name, 'riiese may have been hi.s 
separate propi'rty ; and if the defendant. Boloram, 
had no authority to deliver tlicm up and to renew 
tliem in his own name, the plaintiff may be 
entitlc<l to ri'covtr them from tho Mahai-ajab, oi’ 
to recover tho imiount of them from the de- 
feiulant, Boloram, when the renewed bond is 
]>ai<l off. It is unnecessary to detei-mine that 
(jiK'stion in this suit, and we are not in a’position 
to do so. 'Phis suit was brought U[)on the ground 
that tlie whole,property was joint property, and 
that the plaintiH’ was entitled to one moiety of 
it; and not upon the irround that a portion of tlie 
consideration fiu’ the new bond given by the 
Maharajah consisted of two old bonds which were 
the sejiarale property of the plaiutiii's deceased 
husband. 

The Judge wa.s right in stating that the plaint ill 
was not entitled to recover the moiety elaimed by 
her, and that was the only point which he 
wa.s compelled to decide in that case. 

It was contended that, as the two brothers 
lived in commensality, the presumption was that 
their projierty was joint. The rule is cor rectiy 
laid down in the cases cited in the judgment <il‘ 
the Court below, sir., Kishoree, ap[(ellant, 8. D. 
A. Rep. February, 18.'>2, page 111, KuUee- 
persad Roy w. Degumber Roy and others, Cast's 
52 and 54 of * 8I9 (vol. ii. page 237, Mticnaghten’.s 
Hindoo law). Api>Iyi"g to the present 

case, the Judge held very properly that the ems 
lay upon the plaintiff; and there being no 
sufficieot proof on her part that the funds were 
joint, he was quite right in disuiissing the suit. 
The appeal, therefore, must be dismissed; it will, 
however, be dismissed, without costs. 
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The 11th November 1862. 

Present ; 

The Ilon’Wc Sir Bai-nes Peacock, Kt., Chief 
Justice^ and the Hon’hie H. V. Bay ley and 
F. B. Kemp, Judges. 

Jurlsdlotioxx (ef Collector)—Suit for 
rent—Benamee. 

Case No. 61 of 1862 under Act X of 18.’i9. 

Special Appeal from a decision of Mr. P. G, JE* 
Taijlor, Judge of Bvrdwun, dated the 2l«(! 
Notiember 1861, affirming a decree of Baboo 
Iloorga Persad Ghose, Deputy Collector of 
that District, dated the 1*/ May 1860. 

Heeraloll Bukshee (Defendant) Appellant, 
versus 

llajkishore Mozoomdar and others (PlaiutilTs) 
Respondents. 

Jidboos Rally Prosojio Duff, Unnoda Persad 
Bnnerjee, and Dwarhanautk Mitter for Ap¬ 
pellant. 

Daboo Bungsheehuddun Mitter for Kespondonts. 
A suit for rent, against two jicrsons, one as the bena- 
mid the other as the actual farmer, is cognizable 
ay the Kevenue Court under Clause 4 Section 28 Act X 
if 18.VJ. In such a suit the plaiiitiffl can only obtain a 
lecree against one or other, not botii, of the defendants. 

This was a suit brought to recover Rupees 
2,790-15-3, due for the rent of the Mullick- 
pore putnec mehal from 12.'>7 to 1261. The suit 
was brought against Heeraloll Bukshee, the spe¬ 
cial appellant, and the heiress of Roopchund Roy, 
jointly. I'he izara was taken in the name of 
jRoopchand Roy. Heeraloll B\ikshee was made 
a co-ilefendant upon the ground that the izara 
was benamee and that he was tlio real projirietor. 
''rhe Deputy Collector gave a decree for the plaint¬ 
iff against both defendants for Rupees 778-11-11. 
The defendant (Heeraloll Bukshee) above ap¬ 
pealed to the Judge, Mr. C. lJuck|!iiiil, who, find¬ 
ing no proof that the izara was beimmec, reversed 
the decree and dismissed the plaintilFs claim. 
The plaintiff applied fer a review of judgment. 
The main grounds of the application were, fr.si, 
that, as Heeraloll only had appealed, the Judge 
could not dismiss the suit altogether, and that the 
decree ought to have been given against the 
heirs of Uoopchand; secondly, Biat Heeraloll was 
proved to bo the actual farmer who was in pos¬ 
session of the state when the bahances ac<u ued, 
and that he was therefore jointly liable with his 
fur zee Roopchand. In the judgment from 
which the appeal is preferred the Judge says:— 

" The Court, on perceiving that the first ground 
was a good and sufficient reason for the review, 
acquitted the petition for it, but with the declared 
intention of revising the entire judgment if found 
to be otherwise ciToneous to the extent alleged 
in the appeal. The ease came on to be heard 
in revievf before Mr. 1*. Taylor, the Judge, who 
held that the izara was benamee and that the 
appellant was the actual farmer and {lossessor of 
Mullickpoifo in the years of balance. He conse¬ 
quently set aside Mr. Buckland’s judgment, dis¬ 
missed the app^, and oonfiriued the decision 


ol'tbe Dejmty. Collector, with all costs of both 
Courts including those of review." 

It is now contended,,;?rs%, that the question, 
wlietlier the lands were held benamee or not, couhl 
not be properly adjudicated under Act X of 1859, 
and that the lease having been given to one person, 
the landlord could not fix the liability on another 
without going to the Civil Court; secondly, that 
till' Judge, having admitted the review on a par¬ 
ticular point, could not re-open the case except 
upon that point. 

As to the first ground, we arc of opinion that 1 
thi.s was a S7tit for rent and was properly brouglit 
under Clause 4 Seetioii 23 of Act X of 1839. 

It was not the les.s a suit lor rent because the 
question raised was whether Heeraloll was liable 
for it nr not. lii determining that question it 
was necessary to try whether Heeraloll was the 
real proprietor ami whether Roope.hand^ was • 
merely his agent or not. The Judge had power 
to determine that question, and has found that 
the izara was benamee and that Heeraloll was tlie 
actual fiu'iner and the person beneficiallj' interest- 
t*d in it. That bi'ing so, we are of opinion th.it 
Heeraloll, as the real proprietor, was liable for 
the arrears of rent. It is a general rule of Eng¬ 
lish law that, when an agent enters into a con¬ 
tract in his own name as principal without disclos¬ 
ing the fact tliat he Is acting^ merely as agent, 
the prinripal, when discovered, is liable to be sued 
upon the contraet. But the principal is not li¬ 
able u])on the contract of his agent if the other 
party to the contract, with full knowledge of t he 
facts, and having the power and means of dccid- . 
ing to whom he will give credit elects to give 
credit to the agent in his individual chai'acter. 
This rule i.s founded on principles of justice, and is 
applicable as well in this country as in England 
It may well be imagined by the person with whom 
a contract is made that he who derives the heneiit 
of it will also be able to perform it on his part. 

In the present case the izara might have been 
granted under the belief that Roopchand, by col- 
leeting the rents from the ryots, would obtain 
the means of jtayiiig his own rent, whereas, if 
Heeraloll were to have all the benefit of the col* 
hictious from the ryots, and if Roopchand were, 
the only peraon liable to pay the rent due under 
the izara, the plaintiff might have to look in vain 
for the payment of his rent. As no evidence was 
given to show that the plaintiff know that the 
izara was taken in the name of Roopchand as the 
furzee (fictitiously) for Heeraloll, and the Judge 
has not found that such was the case, the plaintiff 
has the right to look to Heeraloll for payment; but 
he was bound to make his election, and could not 
sue both for the same rent. Having sii^ Heeraloll, 
he has a riglit to recover against him, but not 
against the heirs of Roopchand also. The Judge 
was n'ght, upon the facts found by him, in con¬ 
firming the decision of the Deputy Collector 
against Heeraloll. | 

We also think t^t the Judge was r^fat in hold¬ 
ing that he coul^o into the whole case upon 
review. T'be JuMe states that the review was 
admitted wilK thefeclared intention of revising 
the whole ju^ier' the order for review 
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siiys tliat the decision of the Judge in review must, 
so far us HeeralolJ is concerned, be upheld. The 
decision of the Deputy Collector must bo affirmed 
as against him, with all costs of both the lower 
Courts including those of the review; but the suit 
must be dismi.ssed as against the heir of Koop- 
chand. As the heir of Iloopchand has not ap- 
])ealed, we do not think it necessary to award him 
any costs. 

The probability is, that no coats have been ac¬ 
tually incurred by him ; that llecraloll bos real¬ 
ly defended the case lor both parties ; and the 
whole costs of the defence have been borne 
by him. Hecraloll must pay the costs of this 
appeal, with interest at lii per cent, from this 
date to the time of realization. 


Ii I’he 11th November 1862. 

Prenent: 

The Ilon’ble Sir Barnes Peacock, Kt., Chief 
JuMice, and the Hon’ble il. V. Bayley and 
P. B. Kemp, Jud^ex. 

Sahanoement of rent—Fair and equi¬ 
table rate (mode of determiningr)* 

Case No. 8b of 18(!'2. 


Special Appeal from a decieian of Mr. F. B. 
Kemp, Judge of Jexeore, dated the Hth No- 
cemher 1801, renereutg a decree of Baboo 
Eehau C/miider Mozoomdar, Deputy Collector 
of that District, dated the 'IMth June 1801. 

Mr. llobert Savi (Plaintill) Appellant, 
versus 

Jeetoo Meeah and others (Defcmlants) 
Itespondenis. 

Mr. It. T. Allan for Appellant. 

Bohoo Dwarkanauth Mitter for Respondents. 

In a suit for enlianceinent of rent on the ground that 
the value of the produce of the land ha.s luoreased, the 
Court should dctorinine whether the rent i.s fair and 
equitable with reference to the litereiise in the value of 
the produce, and not merely decide that the old rent is 
fair and equitable because there has been an increase in 
the wages of lanor and the necessaries of life. 

In this ca.se one of the jprincipal questions 
was whether the rent was liable to enhancement. 

The Judge observes that the plaintiff, to suc¬ 
ceed, must very clearly show that Ihejummas 
of the defendants are liable to enhanceinerit on 
one of the, three' grounds laid down in Section 
17 of Act X of 1855. As to the first and third 
grounds, be decided against the plaintiff. The 
(detusion as to those grounds depended entirely 
upon questions of fact, and the decision of the 
J udge is consequently conclusive. 

•As to the second ground, the Judge also 
determined against the plaintiff, and consequently 
the suit was dismissed. The question is, whether 
the Judge was right as to 1 lat ground. He 
says •.—“ W is true the price' of rico has risen, 
but it is equally true that th wages of labor 
are double what they were. ^ This is admitted 
,cvcn by the plaintiff's wit^' ws. Again, the 
price of the necessjir' • " 1 V .,,a ryot, such 


as salt, tobatico, mustard oil, has jn-eatly risen 
the price of the last-named article is double 
wbat it was. I am therefore of opinion that 
the value of the produc-e of land in this instance 
had not increased to an extent to warrant an en¬ 
hancement of the rent on that ground,” The 
Judge has not simply determined that the existing 
rent is fair and equitable, or that the value of 
the produce has not increased to an extent to 
warrant an enhancement of the rent; but ho has 
given lii.s reasons for coming to that conclusion. 
In determining the question whether the present 
rent is liiir and equitable, the Judge would have 
been right in taking into consideration the rise 
in wages; but it docs not necessarily follow that, 
because, wages are double wbat they were and iho 
necessaries of life have risen, the old rent is fair 
and equitable under tlie. altered st.tte of eircum- 
stanees. VVe have lately decided this question 
ill the, case of Special Appeal No. 1607 of 1862, 
in wbicb wc have laid down the principle ap¬ 
plicable to this class of cases. This case must, 
therefore, be remanded, in order that the ques¬ 
tion may be determined whether the present rent 
is fair and .vyuilahle. having reference to the in¬ 
crease in the value of the produce of the lands; 
and, if not fair and (-(piitable, wbat is a fair ami 
equitable rate. Wo observe that it i.s alleged 
that the jumma is not one joint jnmma, but that 
it consists of thi-ee separate juinmaa. If this is 
so, we think that the lower Court, if it determines 
that the juniiua is not fair and equiti^le, should 
specily to what extent each or any of the other 
separate jummas which form the aggregate 
amount ought to be enhanced to render it fair aud 
equitable. • 


The 11th November 1862. 
present : 

The Hon’ble Sir Barnes Peacock, Kt,, Chief 
Justice, and the Ilon’ble 11. V. Bayley and 
F. B. Kemp, Judyes. 

Suit to contest notice of enhance¬ 
ment. 

Case No. 240 of 1862. 

Special Appeal from a decision of Mr. A. IE, 
Hussell, Judge of Monrshedahad, dated the 'ilnd 
November 1861, reversing a decree of Baboo 
Kwnjloll Banerjee, Deputy Collector of that 
District, dated the 3D< July 1861. 

Ounga Persad Singh (Plaintiff) Appellant, 
versus 

Eamloll Singh and others (Defendants) Respond¬ 
ents. 

Baboo Obhoy CAarn J?o«e/or Appellant. 

liaboos Dwarkanauth Mitter and Sreenauth Doss 
for Respondents, 

In a suit to ctaitest a notice of enhancement on the 
(illcKation of a holding under an isteinraree pottah, if the 
plaintifC fails to prove such a holding, the Ju^e need 
not try whether the ground of enhancement existed, or 
whether the rate of enhancement was fair. 

This was a suit fur reversal of notice ol 
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Enhancement and for obtainingan istemrarce pottah. 
The notice was to enhance upon the grounds men¬ 
tioned in Clauses 2 and 3 vSeetion 17 Act X ofT 8.59. 
The plaintifl'eontcnded that, hewas not liable to en¬ 
hancement, and tliat he hclil under an istcmniree 
pottah; and he alleged that he hud held for 48 
ears at a fixed rent, which gave him a right to 
old at that rale under Sections .3 and 4 of Act 
X of 1859. The Judge decided that ho had not 
held either at a fixed jole or at a fixed jutmna. 
It is now eoutended that the Judge ernght to have 
tried whether the ground for enhancement speci¬ 
fied in the notice existed, and what was a fair 
amount of rent; and that, as there was no evi¬ 
dence Upon those points, tlic Judge ought to Lave 
decided in favor of the defendants. JJut this 
suit wa.« brought to rc.sist the notice altogether 
upon the ground that the plaintifl was not liable 
to enhancement, and not to try whether the ground 
of enhancement existed or whether the rata of 
cnhanceuieiit was fair. The plaintiff, therefore, 
would not come prepared with evidence upon 
the <»thcr points. The Judge was right in not 
going into them in this suit, and leaving them to 
be decided in a suit for excessive demand of rent 
or in a .suit for arrears of rent. 'I’lie, appeal must 
be dismissed, with costs and interest upon suc.h 
costs at 12 per cent, until the time of the retiliza- 
tion thereof. 


•The 29th November 1862. 

Prfse.nl: 

1’he Ilon'ble C. B. Trevor, W. S. Seton-Karr, 
and L. S. Jackson, Mudges. 

Salt Wife ag'ainst Busband—Onus 
probandi—Abuse of trust (by Bus- 
band) — Interest. 

Regular Appeals from decisions of Mr. E. Lau- 
tov.r., Judge of the 24-Pergunnalis, dated the 'iHlh 
July 18.31). 

Ca#e No. 20 of 1860. 

Moonshoe Buzzul Euhim (Defendant) Appellant^ 
versus 

Shumshcroon-nissa Begum (Plaintiff) Respondent. 

Mr. R. T. Allan and Moonslwe Ameer Ally for 
Appellant. 

Bnhoos Kishen Kishore Ohme, Shumhoohaulh 
Pundit, and Bwarhanauih Mitter for lie- 
spondent. 


Case No. 174 of 1860. 

' Mirtunjoy Bose (Defendant) Appellant, 
verms 

Shumshcroon-nissa Begum (Plaintifl") Respondent. 

Baboo Jugdanund Mookerjee fbr Appellant. 
Bahoos Shumbomaath Pundit, Kishen Kishore 
Ghose ,' and DKarkamuth Mitter for Ke- 
spondent. 


Case No. 175 of 1860. 

Judoonaiith Bose (Defendant) Appellant, 
versus 

Shumsheroon-nissa Begum (Plaintifl") Respondent. 
Mr. R. T. AUm, Bnbon Jugdanund Mookerjee, 
and Moonshee Ameer Ally, for Appellant. 

Bahoos Shumboonanlh Pundit, Kishen Kishore 
Ghose, and Dwarkanauth Mitter for Re- 
si)ond(-nt. 

Suit laid at Co.’s Rtipees 5.00,251. 

Suit by \'ife to recover valuable real and personnl 
property of which .“^be has been fr.'uuiulently and vudcntly 
deprived bv her hiisliaiiil, ilie prineipal defendant. The 
defence was ImvAJide sale and luiymeiit of consideration 
money, llici.o tliat the onvs prohawU was on the defen¬ 
dantand that (lie mere emiorsement of (Jnveriiment 
ceenrities (whi<di, in tlie ease of strangers or tliit I 
would throw the omix on tho person alleging fra«|) did 
not apply when the relation was that of husband and wife. 

A trustee who misapplies trust funds should be eompollcil 
to compensate the cestui-(pie trust and is liable to Uetivy 
hilerest. 

Tu i; jilaintifl" is the daughter of Moonshee Hos- 
sein Ally, and the wife of tiie defendant, Buzzul 
Rtiliim; atid she sues to olit.ain recovery of her 
roitl tiTid personal estate, of wliieh slut has been 
deprived bv a series of acts of fniuil and violenet; 
on the part of her Imslituid. Her !i11egnlion.s are 
as followsfather liicnl ou tlu* Ifit Kuitick 
1244 , leaving three wives* and one nephew Boo 
Ally, as ht'irs of his e.state, wliich was valued at 
seven lakhs of Rupees. After her father’s death, 
there was born of him a postliumons eblld, N itg- , 
<»onn-ni.ssa, by his wile Kumiroon-uissa, the inotbiu- 
of the })laintiff. The nephew, i|oo Ally, sued the 
other heirs for liis share in the property; ‘buAsir, 
eventiiallv the suit was conijiromised, and the 
widows were allowed to retain a certain amount 
of the money and to reside in certain liouses re- 
sp€!ctivi^ly. Ily this nrraojrt^iuent, under the IMa- 
homedan law the jdaintiff became entitlml to 
8-24tlis of the property as her own right, and tu 
8-24ths in right of her sister, the posthumous 
child of her father, who died when about 12 or 13 
years of age. Tbc plaintiff, not being at first a, 
party to the suit institutod ty the uephew, did 
afterwards apply to become, and^ was made, a 
party; and after divers acts of litigation against 
her mother Ashruffoon-nissa, and one Maluuned 
Waris, the manager of tlie estate, matters ^ finally 
resulted in a further compromise by winch her 
mother rctaineil a portion of the casli, eijuipages, 
an<l dwelling-houses of the deceased, the parti¬ 
culars of whicli it is not necessarjf to detail here. 

The plaintiff then continued in the peace-ible ' 
enjoyment of the property allotted to her by the ^ 
compromise, with the exception of the reversmn- 
ary interest in the property allotted to her rilother. 
PlaintiiTs first husband, Moulvie Rukumooddecn, 
died on the 19th of Kartiek 1253, or in Novem¬ 
ber 1846, leaving ihis widow with two sons and 
three daughters;Land in the montha^of Hys'ack 
1254, or on or t the 27th of April 1817, she 

* A8hruflooa»iu#ift]F^ und KutBto)on‘*nls8tt. 

’? \ hm : V 
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was married to the defendant, JJuzzul, by the 
eorctnony of nikah, he settling on her a lakh of 
Rupees and 5,000 goldraoliurs. 

For the first three or four months after her 
marriage she resided in her own liouse, but was 
then prevailed upon by her husband to remove to 
Ilia own residence, which she accordingly did, 
taking witli her all her Ooverninent pajiers, her 
cash, jewels, utensils, and house-hold furniture of 
every description. The ‘Government papers, cash, 
jewels, gold-mohurs, and Hank of Bengal notes 
\v<;re locked up by the plnintilf who retained the 
keys; but she subsequently made over l,'2r>,S0'>) 
Rs. in (loverinnent securities to the defendant to 
enable, him to draw the interest thereon on her 
behalf. 

On the, 15th of Bhadro 1250, or in August 
1840, her sister Nuggoon-nissa died, and the 
jdaintid'lmil airain to institute two suits |or the 
jirojierty which devolved on her as heir to tlie 
deceased. In the jiendency of the suits her 
mother died on the 20th of Thalgoon 1258, and 
the plaintiir, thus becoming the sole heir to her 
motlier and sister, obtained a certifie.ate of admi¬ 
nistration under Act XX of 1841, and coinpro- 
mised matters with the remaining litigants by 
jiaying Rupees 30,000 to one Mirza Ahmed, 
wln'iiuqion .she obtained Company’s securities to 
the amount of Rupees 1.14,500, and ca.sh to the 
amount of Rupees, 1 .‘1,822 in right of her sister, 
and otlier articles, which were all brought to the 
defendant’s house. 

'I’he defendant had the custody of the .securities 
and of the signet of the plaintitf. ’I’lie other 
articles were loe.ked uji by the plaintilf herself. 
Ill g- husband then proceeded on a tour, and the 
’plainliH; in his absence, discovered that he was 
ilecidy indiibtcd, and she ha<l retison to believe 
that he had made away with her Government 
iiaiier, treating it as his own. 

(.)n his return homo sht* tHxctl hini with tins 
misapiiroprialion when he put her oil with divers 
e.vcuses: eventually the quarrel incrimsed, liigh 
words passed, and her husi-.ind liaving placed lier 
in I'onfmcment and treated her with great crnel- 
ly, s!.e claimed tlie protection of the Magistrate 
tiirmtgh her son*in"law, and by that otiicial was 
released from confinement on the 25|.h Deecudier 
1855, on which day she was sent iorth from the 
defendant’s house without her jewels, cash, Go¬ 
vernment paper, or property of any kind, except 
the mere clothes on her back. 

Her suit is accordingly brought for the re¬ 
covery of all properties, real and personal, as de¬ 
tailed in the plaint; and also for tlie title-deeds 
to a house and ti garden in Bealdah in which she 
resides, which title-deeds have been, and are still, 
unlawfully detained by the defendant. The gist 
'of her claim for rcdre.s.s is that the Government 
securities, amounting in all to 2,34,600 sicens, 
were fraudulently sold by the defendant, and tlie 
proceeds ai>propriutcd to his os m use; thatcertain 
of her laiffls and houses at 1> ra-Dum and else¬ 
where have been fictitiously old bv the defend¬ 
ant and purchased for hlms4 in the iiames of 
his dependents t and thaW“|e remaiadcr of the 


valuable personal property taken by the plaintill 
to the defendant’s house, when she went to reside 
there, ha.s been either made away with or is un*- 
law fully detained by him. 

d'lie answer of the chief defendant, Buzzul 
Ridiiin, Is, that the lands at Dum-Dum and else¬ 
where were sold hov 0 fide by the pluintifl’ami 
purchased by third parties for a valuable consi¬ 
deration ; that the plaintilTs securitie.s were sold 
with her knowledge and consent by the defend¬ 
ant ; .and that the plaiutifi' has, in Court, admit¬ 
ted a Side of Rupec.s 23,000 of paper in this way ; 
that tlie paper was parted with to pay the phiint- 
iirs own debts and to {irovide her neee.ssary 
e.'cpcncea ; and tliat she received from the defend- 
i ant a valuiilde eoitsiileralion lor the same; that 
the dcfendiint never had the plaintilf's signet in 
his custody ; that lie lias no title-deeds licloiiging 
to the jilaintiff in his keeping; that her dowry 
was only Rupees 15,000; that, instead of having 
brought to Ids house valuable yiroperty to the 
aiiiouiit of Rupees lt>,90l), she brought nothing 
but lew ornaments of little worth and some gold 
and silver plates which she pri v.ately removed; awl 
tliat he lias never exerciseil any act of oppression 
towards her, nor has he confined or treated her 
with cruelty. 

» 'fhe other defendants, separate appellants, sup¬ 
port IIk'sc allegations a.s far as Iheir own condui't 
is concerned. 

'fhe Judge, in a very full and carefully con- 
sid'-red judgment, has decreed the jilaintitf her 
claims to the lands and gardens and to the Go¬ 
vernment .securities in full, directing the defend¬ 
ant to pay the aiuno amount of (Company’s jiaper 
as was held by him for fdaiiitiiriuto Court within 
one month, or to pay in cash for the notes at par. 
But the Judge hius cut down the claim for valu¬ 
able jiersonnl property to Rupees 20.511-5-2-3 
and has given interest from the date of suit only. 

.\giunst tills decision the delendant Buzzul 
Rnhuii appealj on the merits of (he ease. 

Mirtunjoy appeals for ids costs, inasmuch as a 
certain garden, sold for arrears of revenue and 
purchased by him, has not been included by tbo 
plaint.iff in her claim. 

Judoonath Boseapjieals against that part of the 
deci.sion which cleclan's the sale of read properties 
to him to be fictitious, and maintains their va¬ 
lidity. 

And the plaintiff, under the new Code, takes 
exception to the deductions on her claims made 
by tlic .fudge, and to the date and rate of interest 
allowed to lier, as well as to the appeal of Mir¬ 
tunjoy, and claims thereon to rc-opeu that part 
of the c.v8e on its merits. 

We propose to consider all these- appeals to¬ 
gether, and to take first the whole case as 
between the plaintiff and her luisliarid. 

In this part of the ewpiiry the first matter 
which calls for decision is the claim of the plaint¬ 
iff to a large amount of jewels, cash, fui-niture, 
and other properties, which, in the strictest sense 
of the word, aiv jiersonal, and which the plaintiff 
asserts herself to liavc removed to the house of 
the defendant three or four months after mar- 
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l|it Mahomed Waris; 
Slid OlioltiM Aral)! 3rii 
I^holam Kuhoiuait; and 
4M> Mabtab Uye. 


riage. The plaintiff'here (ukes objection, on the 
appeal of the ileteiKlunt, to that part of the Judge’s 
decision which allots to her only Rupees 20,611, 
and slie claims l.lie larger sum of Rupees 1,67,000 ; 
and the defcmlanl contends that this part of the 
Judge's decision, on tlie contrary, rests on no 
trustworthy evidence, pliiintifii we find, 

admitted, m the lower 0*irt, that there was no 
evidence for the items of 26,978 in goldmohurs, 
of 16,088 in cash, or of9,000 in bank notes; and 
we now find that she has no other evidence to 
support the remainder of her claim to this sort 
of property, valued at Rupees 1,16,668, than the 
evidence of witue.sses 
named in the margin, 
which the J udge has dis- 
cretliled. Their statements 
are far too vague and general for a Oourt to place 
reliance thereon; and some of them do not pretend 
to trace the projierty, which they ascribe in such 
general terms and estimate so hirgcly, uj) to 
the possession of the delcudants. We may safely 
lay it down that, in claims of this kind, so easily 
magnified or even so capable of lieing put forth 
without any real basis, we must have the clear¬ 
est proof, and we must look I'or witnesses wlio 
can speak with precision and distinctness to the 
kind of valuables possessed, iind who can satis¬ 
fy u8 that they had good opportunities of know¬ 
ing whence the articles were derived and in 
what condition they passed, as alleged, into 
the possession of the defcmlunt. fSome of the 
witnesses speak to an amount of furniture and 
valuables as possessed by the plaintiff in her ov/n 
house, and others mention that carts and coolies 
were employed for a whole dayi in tiansportiiig 
the same, and say that a list thereof was drawn 
out when the plaintitl went to reside with the 
defendant; but no iittcrnpt has been made to get 
at this list by calling on the defendant to jwoduce 
it, and the' only evidence ajipears to us, as it 
unquestionably did to the Judge of tlie lower 
(Jourt, to be quite unsafe as a guiUe in this por¬ 
tion of the claim. 

For the amount decreed on this he.ad, the 
Judge, while admitting thedillioultyoftheca.se 
and the great exaggeration of the claim, has 
taken ns his basis a list tirawn up in 1839 by 
certain persons appointed to report on the e.staie <.d 
the plaintiff, and of her minor sister after 
the death of their father. Of this list the Judge 
rejects items Nos. 2, 3,4, and 6, and decrees to 
her the items No. 1, and Nos. 6 to 31, inclusive, 
stating the whole amount at Rupees 20,611, iu 
the proportion of 11, 067 as the plain share 
and of 9,444 as that of her sister. Rut we tl^k 
that the partition or list of 1839, drawn up before 
Uie first marriage of the piaintilf, is a still more 
unsafe ground than the regular depositions of 
the witnesses whereon to decree a claim for pro¬ 
perty which it is not preteiufcd ever reached 
the house of the defendant until 1847, or 8 years 
afferwai-ds; and we cannot assume, as the lower 
Court appears to have done, that replacement 
must have Ensued to meet wear and tear, or that 
this amount can faifly be regarded as even an 


approximate estimate of what the plaintitl still 
possessed during the time when she resided witli 
the defendant. 

It is true that there is good evidence to show 
that she left the house of the defendant on the 
25th December 1835 with only the clothes on her 
back, though the Judge rightly discredits the alle¬ 
gations of barbarous treatment or of rigorous 
confinement; while, if we hold the defendant 
to be tbc wrong-doer, or to have neglected to 
rebut any presumption which could arise against 
him on any fair prima fucie evidence to the posses¬ 
sion of personalty on the fiart of the y>iaintiff, 
wc might, cast him in the full amount claimed by 
the plaint ill' or we might as.sess reasonable da¬ 
mages just as a jury might assess them. Rut, for 
this end, there should be some reliable, basis to 
show that the piaintilf was possi'ssed of some 
such v|Juab)e property and took the same with 
her when she, went to live with the defendant: 
and. thus, looking to the character of the oral 
evidence, which we reject equally with the Judge, 
as well a.s to the list of 183!) which onv previous 
remarks have disposed of, we are constrained to 
say that there is no evidence left us at all; ami 
we cannot, from considering the garden and the 
(Company's securities shown to have been the 
inlieritance of the plaintiff, undertake to fix 
what ought to be, or might be, tbc amount of 
jewels or other personalty in the possession of 
a Maliomedan lady of the position and fortune of 
the jiiaintiff. 

In fact, the only gooil evidence on such a point 
was that of the plaintiff herself, and loi)king to 
that spirit which she has evinced all her life 
whenever her rights have been invaded, nml 
to the circumstances of her ejectment as 
described by herself, wc see no reason wby 
she should not b.avc tendered her own depo.silion; 
nor can we in her case allow any weight to the 
repugnance to give evidence, so constantly put 
forwai-d by native ladies as an c.xe,use for not aj)- 
pearing in Court. 

On tliese grounds, wc not only reject the 
jilaintifl's appeal for the additional property, but 
we hold, on the appeal of the defendant, tliat 
the decree of the lower Court must be bore 
amended, and the sum of Rupees 20;511 be de¬ 
duel ed from the amount decreed. 

The next point for our consideration is the 
claim of tlie plninliff to the Government securi¬ 
ties disposed of by the defendants, or to their 
equivalent in cash. 

The amount of these securities held by tbe 
plaintiff at the time of her marriage and when 
she wont to reside with the defendant was Rupees 
1,0.3,800; subsequently, on the death of her 
sister, she became possessed, on the 30th .luly 
1853, of further securities to the amount of 
1,14,500; the total amounted to 2,34,800 siccas. 

These securities, when enquired for, was de¬ 
clared the defen iant to have been deposed of 
in the following ai^nner:—On t.he21slof May 
1848, paper, to tl !• amount of Rupees 16,500, 
being two pieces of 14,500 and 7,000 respectively, 
were conveyed to t Spi^efendant by endorsement; 
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and on the 27th of the same month seven pieces off. But in Ids oral evidence the defendant de- 
of pajicr, aggregating Rupees 92,500; all of this dares, for the firat time, that he required money 
being of the four per-cent, loan, except one of five to pay his laige debt to Aushootosh Deb, and 

i )er cent, to the vtduo of Rupees 4,000, were simi- consequently paid the plaintiff the value of her 
arly endorsed. securities in cash, disposed of the paper in the 

About a month or six weeks afterwards Rupees market, and then with the proceeds cleared off 
82,000 of the proceeds of this amount were his own debt. Now, besides the remarkable 
made over to Baboo Aushootosh Deb in payment variation between his first and his second account 
of a debt due to him by the defendant. This of this transaction, it appears to us wholly incredi- 
ohviously leaves a considerable sum still unac- ble that the defendant should resort to such a 
counted for. roundabout way of satisfying his creditor. 1 f 

A.S regards the securities which devolved on the he had cash whereby he emdd pay his wife, he 
plaintiffas heir of her sister, it is contended for surely had cash to pay his creditor, and he miglit 
the plaintiff that, on the ,10th of July 185.3, she have paid the latter with the money in his handi 
received them from the office of Receiver of the instead of having recourse to the process of pur- 
Kiiprerae Court, and it is also alleged by the plaint- chasing and selling paper at a diseount. Mnre- 
ifl’that she made them over to the defendant on over, there is much force in the Judge's remarks 
the same day. This the defendant denies, his ver- that, at the very time when the alleged sale of 
sion being that, on the‘ind of March 1855, Rupees the paper to the husband was put forward iu 
32,500 of this amount, and on the 2nd July of Court to bar e.xecution and to establish u 
the same year the remainder of the above seimri- separate right, the fact of the payment of Au- 
ties, were endorsed to him by the plaintiff by shootosh, which would have proved absence of 
way of gale; of this amount he declares that collusion, was caro.fully kept out of sight, and 
ho still has Rupees 83.000 unsold. The remainder was not mentioned in the suit to reverse the sale 
was sold in the bazar under circumstauees of and execution. The inference is irresistible, 
which there is before us no record. About that the payment to Aushootosh was a transac- 
Rupees 32 000 were evidently got rid of in this tion to be kept secret from the wife, or was 
wav and ’there is an entry to this effect in the ni.t one to be made in public by the defendant. 
dJfendiuit's kliatta. We hold here, on the argu- When asked for his accounts, the defendant ami 
ment addueed for both parties, that the ouux of his witnesses produce account-books which they 
prnvino the iom/; 7 de 4 'of these sales—the know- declare arc made up afresh every month, and 
ledrm mid consent of the plaintiff and the pay- which, therefore, afford no means of tracing the 
ment of a consideration—lies fairly on the. de- sales in question. Such a statement as to the 
fendant A mere endorsement of the paper, irregular mode in which books are kept to show 
wlih h in the case of strangers or third parties, the dealings of a Mahomedan of wealth ami sult- 
wonl>:' throw the onus on the person alleging stance is very uns 3 ,tisfaetory, and compels us to 
iraud will not suiiport this argument when the believe that such a practice can only have been 
ri'liitlon is that of husband and wife. It would resorted to for unfair purposes. 
b<- unreasonable and unfair in this instance to It has been repeatedly urged ou us on the evi- 
exnect the plaintiff to prove a negative. 'J’he dence that the sales to the defendant are we,ll prov- 
e vldeneo li) the sale is, then, that of the witnesses, cd and absolute, and that; as the plaintiff declares 
Asrooddeen Mahomed Wa/.ir, Koylas Chuti.ler that her lmsb.and held the paper as her trustee, 
Bose Tiinicknauth, and of the defendant himself; and impeaches ^he .sale as fraudulent and without 
ami it is also ur<Ted for the defendant, that the her knowledge, she is bound to afford proof of 
plaintiff herself, in a separate suit before the Civil her ignorance of these transactions, which she has 
Court has admitted the loan of a certain portion not done. _ 

of Covernment securities to the defendant. It But we have already expressed our opinion 
appears that Ashriiffoon-nissa, a wife ofthede- that in this case the onus of proving the bona 
ckased Ilossein Ally, being a judgment-credi- fides of the sale and payment of the consideration 
tor attached the plaintiffs property, whereupon lies fairly on tlie defendant, and that a mere en- 
the’ defendant, her husband, intervened as dorsement cannot settle the question when the 
claiming the same, and subsequently brought a relation is so intimate and is one of the depen- 
suit to reverse the sale when his intervention was derice, which we must presume to exist, of wife 
disregarded. But we cannot look on this as a upon husband. And, on tlie whole evidence so 
separate and independent act of the plaintiff considered, we have not the slightest doubt that 
which she is now estopped from gainsaying, or the sales are paper sales, kept carefully con- 
whereby the Court is precluded from demanding cealed from the wife, but followed by the disposal 
on her behalf the clearest proof of the of the securities illegally by the defendant, m 

of the sale of all the securities. We must look into order to pay his own debts or to provide means 
all the circumstances and the relation between the for the gratification -of his own extravagance, 
parties and we are bound to consider chiefly the We have now to consider the mode m which 
dependence of the wifs on the husband. Now, we recovery of this portion of the claim shall be de- 
observe Wat, in his answer, th ■ defendant stated creed, as well as the principles on which interest 
that his wife’dwposed of the securities because is to be fixed. 

she was in want of money am indebted, and that As regards the principle, wc observe that with 
by the proceeds of the sale h- . debts were cleared respect to the untouched securities, amounting 
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to Rupees 82,000, there cau be no difficulty. 
The defciiclaiit -will juuke over this paper to the 
(lourt within one month from the date of this de¬ 
cree. 

With regard to the remainder of the sum, ori¬ 
ginally amounting to Rupees 2.84,000 sicca, we 
take the clear rule of equity to be that the Court 
must conifiel the defendant to compen.sate the 
cedai-que trust, aud in this instance to place his 
with in the same position us if her husband, the 
trustee, had faiddully performed his duty. In 
this view we direct that the defendant shall re¬ 
place all the j)api;r which Inis been sold, whether 
the sales can he traced or not, by paper of the 
amount exactly equal to tiie detii'.iency, and bear¬ 
ing the same rate of interest, within one montli 
from the date of this decree. The sum to he re¬ 
placed will amount in paper to Rupees 1,52,000, or 
the deiendunt may have the option of paying into 
Court a sum of money which would be equal to 
the purchase of the dolii:ient paper, l»earing the 
same rate of interest as the rate at which each 
paper can be purcha«cable in tlie market, on the 
c.xfiiry of tJie period allowed liim for making the 
re-[)urcha8e of the paper hijnself. 

If it be objected tlial tiie fi)ur-per-ccnt securi¬ 
ties, of which nearly the whole of the investments 
consisted, bear a higher value now than they <lid 
on the year and on the various dales when they 
were unlawfully disposed ofi we cau only say that 
the additional sum whi<-h will be neees.sary lo 
replace them must lx; considered as part of the 
penalty which the defendant has to pay. The 
plaintiff has an wudoulited riglit to be placed in 
llte same po.sition, and to enjoy the same ad- 
vantagc.s from the increased valyc of her securi¬ 
ties, as she would have had, hud the fraudulent 
alienations ju'ver taken place. 

Then, as regards the jirincijile on which interest 
sliould be computi'd, it is much prcs.sed on us by 
the Counsel tor the appellant that the rate should 
be, not the Uoveniment rate of four or live per 
cent., but one of twelve jier ceiit.,\)r the highest 
legal rate. On this iioiut we have referred to 
Story’s Equity of ,1 m isprudenee, eha|)ter .88, page 
648, as well as to Smith's Leading Cases in Eipii- 
ty, Robiiwon os. IVtt, p.age 1U8. We find that 
the settled rule in such cases is that, vvhen the 
tru-stec has employed the trust funds in a trade 
or adventure of his own, or has a[)i)lied the pro¬ 
ceeds, after sale of stock, to his own use, or h.as 
otherwise conducted liimseli Ihmdulently, a Court 
is justified in saddling him with a heavy interest, 
the principle being tliai the Court mmst take care 
that the fraudulent trustee shall not derive any 
profit from his abuse of trust. « 

We find, howgver, that the plaintiff, in bringing 
her suit, has ekprcssly limited her claim to inter¬ 
est at four per cent., or the rate derivable from 
her stKJurities; and, whatever jve may tlijiik of 
the conduct of tlie delendimt,' or however we 
might be justified, under other circumstances, in 
decreeing a higheif rate with advertence to the 
above prii\pipfe, we cannot stffi’er the plaintiSi 
at this stage, to go beyond (he limits of her 
express daim. 


But we decree to her interest at the rate which 
her securities bore, according as they were four or 
five per cent., from the date of the la^t receipt by 
her of .such intere.st. 

'I'he third and last portion of the property 
which forms the subject of our einiuiry is the real 
pro[>erty known as the garden at Dum-Oum, 
the Mobaruk Bagh at Cliingrihatta, and the 
garden called that of Naiayan Mundul. Of 
these projierties, it is contcmleil, the plaintiff 
has been deprived by the act of the fraudulent 
liuzzul, in concert witii the separate appellants, 
Judoonauth and Mirtunjoy; and we have post- 
jxmed tliis point to consider the validity of these 
three ap])eiils together. 

The circumstanees ixigarding the sale of tlic 
garden at Dum-Dum are as follows :—Six shares 
out, of 24 in this garden, being the porti ms of 
Ron Ally the nephew of llossein, and of Ash- 
ridl'ion-iiissa, respectively, were purchased by one 
Dilnis Raiioo on the 2i)th Jlysack ’2.54. Then 
we Iiave a liouveyance of the plainlitl's own share 
nf 8-24ths in this garden to Buzzul on the 12th 
of .loiatee 12.55, who conveys the same to the 
alxive-ineiitioned Dilras Bimoo on the 1st of 
HlniiJro ol the, same year; she, in lier turn, .sells 
the property to one .lugookhanura on the 22ud of 
.Vsarh 1260; and this person, three months after- 
w.tnls, or on tlie 12tl) of As.slu 1200, parts with 
it to Judoonauth, the deiendant. As regards the, 
H-24lhs ol' this garden whieh devolved on the 
plaintiff as riglit of her sister, the transaction is 
more direct. There is a oonvoyaiice of this share 
of J udoonauth from tiie plaintiff on the 26th of 
Rous 1260. 

The sales are attested by the witnesses named 

, , , „ in the margin, amongst 

la/, Maljoamd. TiileoKiMul- wholu is the Writer ol one 
iicoii Mooiihiiee, ami oitvf of the deeds; and these 
persons declare that tlie 
purchase-money was paid in notes, and that the 
detendant J udoonauth is in posse.ssion. It is fur¬ 
ther contended in appeal tliat, when this very 
ju'operty was attached in e.xecution of a decree fur 
Rupees 10,0o6, held by Ashruffoon-nissa against 
the plaintiff, the husband, Buzzul, set up this sale 
from his wife iu bar of execution, whereas the 
Judge held the sale to bo collusive; aud it is ar¬ 
gued tliat plaintiff cannot take advantage of her 
own fraud, and claim restitution of the property. 
But thuiigli it is admitted that the defendant at 
the time endeavoured to stay the execution, we 
do not think wc can assume that the wile was in 
puri delicto. II' she ever gave assent to any col¬ 
lusive transfer, advantage must have been taken 
of her situation, and a Court would be bound to 
look at all the circumstances, as well as lo enquire 
into the bona fides ol' the pmehase and to the 
payment of a consideration. 

In fact, wc think this is a case similar to that 
rejiortcd at page 1.879 of the Sudder Decisions for 
18.59, in which the Court restored plaintiff to a 
portion which she had lost owing to t! ,e defend¬ 
ant’s conduct. 

Moreover, against the oral evidence to the sale 
to, and possession by, Judoonauth, we have the 
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evidence of the plaintiff’s witnesses that the 

S irdcn is really in the possession of defendant 
uzzul, and that Judoonauth is a mere name. 
And we have further to consider the extreme 
improbabilities ^jjarent on the very face of the 
e(»nveyances. We have no knowledge of either 
Dilras Banoo, or .lugookhanam, though the latter 
is stated to be a relative of the Nawab of Chit- 
pore, of their reasons for purchasing or for dispos¬ 
ing of the property, or of their ability to pay for 
f the same; nor have we any explanations of tlui 
a varying prices for which the same gardens sold : 
the first sale being for Rupees 2,000, the next for 
4,000, the third for 6,000, and the last for 4,000. 
The witnesses to the sales are, or have been, 
scrvant.s of the defendants ; and some of tb(mi 
appear to have witnessed two or three of the j 
transactions in the series of changes. »Tudoona,uth. 
the ostensible purchaser, is admitted to be the 
treasurer of the detendant, Buzziil, and he pur- 
■ ch:i.se.s the property, for no particular reason, from 
the wife of lus master who Is absent on a tour. 

The deed of sale to Judoonauth is registered at 
tlu' office, of the. pergunnah Kazee, while there is 
a Registrar of Dcaals mu<‘h nearer at Aliporc, not 
three inile.s irom the residence of Bnzzul; and 
the whole transaction or scries of transactions is 
so ill attested and so evidently improbable, taken 
with the other disclosures, that %ve have no liosi- 
tati<»u in setting these conveyances aside. I’hc 
Judg(»has correctly designated thi.s part of the 
case as mere circuity of fraud. The plaintiff will 
I h(^ entitled to re-possession of 8-24tlis of this 
-garden, with mesne, profits to he re,alized in exe¬ 
cution. 'I'he ,Tu<lgc lia.s erroneously decreed to 
the plaintiff 17-24th.s of this property, including 
the 1 -24^1 of Ashruffoon-nissa which was not claim¬ 
ed. 'I'he decree will he amended accordingly. 

With regard to the sale of Narayun liagh, the 
same remarks partly apply. 'I'he mother’s share 
in tlii,s ])ro])(>rty was sold to Koylas Bose, the 
, brother of Judoonauth, the latter succeeding to 
the same on his brother's death. But it is admit¬ 
ted that 8-24ihs, being the plaiutltf's share in 
tliis garden, was sold for her own debts and pur- 
(haseil by Umdatoou-iiissa; and there is no evi¬ 
dence to show that the defendant has any henefi- 
<‘ial interest in this share, nor any imputation of 
fraud or collusion regarding it. I'he deer(*e, then, 
can be iiffiniie<l for 8-24th8 lield by the plaintiff in 
her si.ster’s I’ight. We dist.rust, tor the reasons 
already given, and set aside, the sale of this sliare 
by the plaintiff to Judoonauth alleged to have 
taken place on the Pith of May ISJ.*?, or the 30th 
Bysuek 1264. Tli(' Judge’s decree, which restores 
iy-24tlis including tlie mother’s share of 1-24th, 
must be amended, and 8-24tlis Ite awarded. 

There remains, then, tlie Mobaruk Bagh at Ching- 
rihatta. The Judge has recorded his opinion 
' that tlie po.sscssion of the appellant Mirtunjoy in 
tlii.s garden is merely nominal; but as the Judge 
holds that the circumstances by which it passed 
away from^he i)laintiff’ arc diSbront, knd that 
there is a legal title in the appellant Mirtunjoy, 
’le has excluded the same fi-ou> the decree, but 
lus decreed the defendant, 1^ costs. 


On appeal, to obtain her cosisi the plaintiff 
claims the rigid of o|)entng her whole case there¬ 
on under the provisions of Section 348 of the 
Code of Procedure, and we are of opinion that 
the words of the Section are so general and com¬ 
prehensive that we cannot refuse to admit the 
jilaintifTs right to this privilege. 

The circumstances of the sale are these :— 
There is a sale of her own share of 8-16th.sor 
one-half, by the jilaintiff to the husband; a de¬ 
fault of rent to Government on the secoml share 
»8-i6ths which the plaintiff'held in right of her 
sister, ensued, and the whole of the shares were 
then sold, under Regulation VI11 of 1835, by Go¬ 
vernment as zemindar of Delii Punebanagram. It 
is argued for the appidlant Mirtunjoy that here 
he hius a legal title, regularly acquired at a legal 
.sale without fraud, and that, as the suit is brou^it 
i for repossession, the sale cannot be caiu^ellwl as 
illegal and irregular. 

On the other hand, it is argued for the plaint¬ 
iff that Mirtunjoy is the dewan or steward of 
the delcndaut Buzzul,and that there is good oral 
evidence to show that the latter has the beneficial 
inlere,st in the jirojierty ; and it is pressed on us 
that as (he di’fondant Buzzid acted and managed 
for tlie plaintiff, the failure to pay rent must be pre- 
•sumeil to have been intentional, and the piircliase 
by Mirtunjoy at the sale by the (collector was 
luuniual and fictitious as regards the ostensible 
jmrehaser, and was one for the real benefit of 
the husband. 

Taking thi.s part of the case with the rest, and 
looking to the treatment of the wife by the hits- 
liand and to his disposal of her other valuable 
property without her consent, we cannot refuse 
to consider tliese arguments as valid, or, as a 
Court of Equity, deny to the plaintiff the relief 
wliicli she claims; atnl we therefore dccre.e to 
the plaintiff the restoration of her rights in the 
whole of this property, which relief must be 
(.‘ff’ceted by the appollaut Mirtunjoy executing 
aconveyiuicc toV*r of the same; and this piece 
of relief we accordingly decree. 

'Phe appellant Mirtunjoy will, Imwevor, only 
he condemned in his own costs in this appeal, 
inasmuch as, looking to the fu-culiar facilities 
afforded to the plaintilP for re-opening this part of 
(he case, we do not think it right to s.addle 
Mirtunjoy yyith her eo.sts, which she will accord¬ 
ingly defray herself. 

The separate appellants, Buzzul and Judoo¬ 
nauth, are condemned in ail the costs in both 
Courts, and in mesne profits as regards the gardens 
and real property, to he ascertainad in execution 
of decree. 

We are unable to pass any order fiir the restora¬ 
tion to the plaintiff of the title-deeds claim<«l by 
her of the house in which she is now residing, 
inasmuch as we have no evidence on this par¬ 
ticular point. 

Thi.s disposes of all the three appeals, which 
all are dismissed: a deduction will be made in the 
costs of the case for the l-24th of the share of 
the tffother in the property at Duin-Dum, Nai-aynn 
Mundul’s garden, notclmmcd originally by the 
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plaintiiF, and in *he costs how decreed , as well as 
for the other deductions ordered by this Court. 

The 6th December 1862. 

Present: 

The Hon’ble C. Steer, J. P. Norman, and W. 
Morgan, Judges. 

Order In Execution of Decree 
(Review of). 

Case No. 69 of 1860. 

Miscellaneous Appeal from a decision of Mr. A. 
Pigou, Judge of Moorshedabad, dated the 13th 
December 1861. 

Haradhun Mookeijee, Petitioner, 


Judgments and decrees of the Civil Courts 
may be revised under the rules contained in the 
Code applicable to reviews of judgment {see 
Sections 3-376). From orders passed before 
decree there is no appeal; from orders passed 
after decree and relating to the execution thereof, 
there is, or was at the time in question, generally 
speaking, no appeal (Section 364); but an appeal 
is given where the order is one regarding the 
amount of mesne profits (Section 283). It seems 
to me that the Co»ie clearly expresses in what 
jncases there is a riglit of appeal, and in what 
cases there is a power to review; and that the 
present order is open to appeal, but not to 
review. 

1 thiiik, further, that we can look to no law 
but the Code on this subject, since the Code it¬ 
self directs the Procedure of the Civil C 'iirts to 


versus 

Chundcr Mohun Hoy, (Decree-holder,) Oppo^ 
site party. 

Baboo Rally Kishen Seiu for Petitioner. 
Baboo Banee Madhvb Banerjee for Opposite party. ; 

Held by the majority of the Court (ditmutlent*" \ 
Morgan, J.) that, under Act VllI of iSoU, a Judge has 
power to review an order passed by him in execution - 
of a decree. j 

Mr. Justice Steer .—The (question raised by 
Mr. Loch for the decision ol a Full Jieneb is, , 
whether, under the new Coile of Civil Procedure, 
a Judge is empowered to review an order ptissed 
by himself in the coui'se of the execution of a 
decree. 

Since Act XXIII of 1861, the Judge luis had 
this power; but the question ebovc refers to the 
period before the enactment of Act XXlll of 
1861. 

The 376th Section of the Civil Code, Act VIII 
of 1859, makes mention certainly of only reviews 
of judgment in respect to decrees of Courts. 
But such was Ao language of Regulation XXVI 
of 1814, and yet it was always hfihl to authorize 
a review of orders which are not, strictly .speaking, 
decrees. And, in drawing up the rules of iirsc- 
tice at the promulgation of Act VllI, this Court 
has made distinct provision flir applications for 
reviews of orders passed in Miscellaneous cases, 
thus showing that, in the mind of the Court, no 
doubt existed as to the applicability of Section 
376 to all orders, and not only to such as may be 
rightly called decrees. 

1 think, then, that the question raised for our 
determinatiou must be answered in the affirma¬ 
tive. 

Mr. Justice Aforgan.—-The Court, in exeeu- 
tion of the decree, after having beard and conii- 
dered the- evidence adduced, fixed the amount 
of jnesne profits at 500 Rupees. Some months 
la£er, upon the application of some of the parties 
to the suit, the Court reviewed t^e first decision 
and fixed the amount of mesne profits at 8,500 
yl^lddiik the Code of dvil Procedure 
gives no power, to i^y Court to review its deci¬ 
sion in such a CSSe, and that po such poner is 
given to Court by any other few. 


be regulated “ by this Act, and (excej)t as other¬ 
wise providwl by this Act) by no other law or 
Regulation.” 

If is said that, under the former law in practice, 
there was a power to review such an order as this. 
The letlei- of the old law distinctly autho¬ 
rized a review ouly in c.uses of decrees ii.^ssed 
in regular Civil Suits (Regulation XXVI 1814, 
Section 4). 

According to the (ormer practice, and by con¬ 
structions, the power to review was, 1 admit, held 
to exist in certain other cases, and (it may be) 
in such a cose as the present. Assuming that, 

I by law, or by practice having the force of law, 

I such an order was fbnnerly open to review, it 
j seems intelligible enough that the Legislature, 
when it so materially altered the la w of review 
(giviiig, by the new Code to the Courts generally 
of all grades, a power which they were previously 
allowed to exercise only by expreas ptirinission 
of the highest Court in the land, and after sub- 
miNsiori of the grounds on which they soughf to 
use this power), should have strictly confined the 
law of review to decrees. 

Whatever may have been the intention of the 
Legislature, I hold fcliat, by the express terms of 
the Civil Procedure Code, this review was with¬ 
out authority, and therefore illegal, 'i’he rules 
of practice, sanctioned by the Suddor Court in 
18.59, do not, in my opinion, apply to this case. 

Mr. Justice Normau ,— In the present case the 
plaintiff' bad obtained a decree for possession, and 
the mesne profits of a certain putnee against se¬ 
veral persons as defendants. In execution of the 
decree he got possession of the land, retdized the 
costs, and, on tlie 9th of February 1860, applied 
to the Zillah Judge for recovery of the amount of 
mesne profits with interest. Evidence was ad¬ 
duced before the Judge, who deputed a Commis¬ 
sioner to examine and make a local investigation 
into the account. On receiving his report on the 
lOtbofJuly 1860, the Judge passed an order 
adjusting the mesne profits at Rupees 500. On 
the 11th of December 1860 several petitions 
of review were filed: one by the dechse-holdef, 
and two by two of the judgment-debtors. 

At lliis time notbing had been done under 
the first oi'der. 
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The rTudfje admitted the review, and, on the 10th 
of December 1860, made a final order, adjustinfj 
the amount of mesne profits at Rupees 3,524-8-17- 
3. An appeal to this Court afrainsi the second 
order came on for hear in^ before Mr. Letch, who 
reserve*! for the conshh'ration of a Full Bench the 
question whether a .Judge has power to review jui 
order passed by him in execution of a liecree. 1 
tliink there is a power inliercnt in every Court, for 
the purpose of correcting en’ors in its own pro- 
ceedmg.s, to amend or vary ititerlocut.ory orders 
made in the course of n cause, and I am of opinion 
that the present case falls within tluit princijde. 

It was argued that the lower Court had no jtower 
to i-eview, except such as is given by Act Vlll 
■of IH.'iH. But it may be observed that, while, by 
Section .364, the Act expressly provides that, no 
appeal shall lie from any order passed after de- 
cret' and relating t(» the cxeeution thereof, there is 
no similar restrictive provision with respect to re¬ 
views. I see no roa.son why Section 376 should 
be construed as excluding reviews in all cases 
c.xcept those mentioned in it. The greatest in¬ 
convenience would result il such constnuttion 
were juit upon it: first, because, as no appeal 
is given by tlie. Act in a case like tlie present, the 
Act would be construed as depriving the Judge 
and the parties of all means of correcting mani¬ 
fest and admitted errors in an order passed in 
execution of a decree; secondly, as ni) appeal 
lies from an order passi'd in the course of a suit, 
and relat ing thereto prior to decree (Section 363), 
if an erroneous order could not be rescinded or 
varied by tlie .fudge who made it, it would be 
uece.ssary to bring the suit to a conclusion, jier- 
haps at gr<'at expense, before any opportunity 
could ai isc for correcting the error, though such 
error might vitiate all the sultsequeut procced- 
i ngs in the cause. 

1 may observe that Sections 376, 377,378, very 
nearly follow the language of the law previously 
existing upon this subject, rj>. Regulation 
XXVI of 1814. The construction put by the | 
,T edges of the Sudder Court on this Clause, was j 
that it did not exclude the power of tht; Court I 
to review owlers passed in execution of dccn’.cs 
—(Construction, Bud<ler Dewanny Adawlut, 
1375 ; Maepbersou's Civil Procedure, 3rd calition, 

E 537.) Wc ought to assume that the Jjcgis- 
e, in re-enacting the Clause, knew the con¬ 
struction which had been put upon it. Moreover, 
it appears that the Judges who framed Rules of 
Procedure under the Civil Code, exjtressly re¬ 
cognize the power of a Judge to review orders. 
They, therefore, thought that tlie same construc¬ 
tion was to be put on Section 376 as on the earlier 
enactment. 

, A decree stands upon a totally difierent footing 
from orders made in the course of the cause: as 


Procedure, page 398, 3rd edition; and there¬ 
fore the Socnons in question may be necessary 
to give the Judge power to review a decree. 
In any case, it seems both reaonable and conve¬ 
nient that a power to re-open the question in a 
suit should be regulated by the Legislature; 
therefora, the enactment of Sections 376-378 is 
(juite intelligible without the suj^position that 
they w(‘rc intended to exclude revision except in 
the cases expressly mentioned tlierein. No such 
considerations as apply to decrees apply to mere 
interhicutory orders in a suit. X am, therefore, 
of o)>iiii<ui that the preliminary objection fails, and 
tliat wc must proceed to hear the case upj^n the 
merits. 


The 30th December 1862. 

Present: 

The Ilon’blc H. T. Raikes, W. S. Seton-Karr* 
and Ij. S. .Jackson, Judges. 

Hindoo Xiaw- Succession—Family 
migrratiner—Fresumptlon. 

Pegnlnr Appeals frurn a decision of Mr. A. 
IJttleduie. .Judge of Nuddea, dated, respecfimlg, 
the 26i!A May 1859, and the 21.v/ Mixrch 1861. 

(;a.sc No. 6 of 18.59. 

Ootum Chundcr Bhuttaebarjee (Plaintifl) 
Appellant., 

versus 

Obhoychuni Misser and others (Defendants) 
Respondents. 

Bahoos Aushootosh Chatterjee. Shumhoonanth 
Pundit, anil TaAicknauth Sein for Ap)>ellant. 

Bahoo Kishen Kishore Ghose fer Respondents. 
Suit laid at (Jo.’s Rupees 9,430. 


Case No. 207 of 1861, 

Nobin Chtimler Perdhan (Olfendaut) 
Appellant, 

versus 

.Tanardhun Misser (I'lsiiitiff) Respondent. 

Bahoos Aushootosh Chatterjee and Poomo Chun- 
der Roy l(»r Appellant. 

Bahoo Mohesh Chmider Milter for Respondent. 
Suit laid at (Jo.’s Rupees 4,695-13-0. 

A HipJou luijjr.'ilitig ftoni one province U) finotlier, 
and acquiring properly in tlift territory wJiere he sottles, 
mu.st bo ]ircsumeil. until tlio contrary be, jirovod, to 
carry iviih him ami retain all his religiou.s ceremonies 
and custom.'*, ami cimsequcntly his lave of .NUOfession; 
ospeciilly wlien the family is shown to have brought 
with it its own priests, wlio, and tlieir desccBdanfa after 
them, coiitiuae their ministrations down to the ]ioriud 
of contest. 


soon as it is passed and complete, tlie siiil is at an 
end, and is no longer pending for ilecision. Iii- 
dependenl|)r of such power as may be given him 
by expvessenactment, it may be doubted if a 
J udge has any further power over the decree, 
except to correct any such errors manifest on the 
lace of it, as are alludei)-***'^ Macjgherson’s Civil 


This is an appeal from a decree passed by the 
Judge of/.illah Nuddea on the 26th May 18.59, 
in which in the suit Obhoy Churn brought, call¬ 
ing himself cQ-heir with his brother Janar- 
dhun according to the Hindoo law prevailing in 
Bengal, in default, of issue, natural or atlopted, of 
Nilcomul, deceased, the Ztllalj Court set aside the 
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adoption of one Nobinsoond®, said .to have been 
made under authority from the said Nilcomul, and 
ordered the plaintiff, as co-heir, to be put in pos¬ 
session of his share in the estate. 

' The facts of the case are fully stated in the 
judgment of the lower Court and need not be 
rejmated here. 

We need only state that the minor, by his “at¬ 
torney,” that is, guardian and manager, Ootum 
Chunder Bhuttachaijee, besides various technical 
pleas of under-valuation of the suit and the like, 

f )lea<ied, first, that plaintifTs family, into which 
le had been adopted, having originally migrated 
from Mithila, and being still governed by the 
laws f>f succession as prevailing among Hindoos 
in that province, plaintiff and his brother, being 
cousins on tlie mother’s aide, could not be heirs 
of Nilcomul while many relatives in the paternal 
line were in existence. He also pleaded that the | 
adoption had been fully authorized and formally 
made. 

An answer was also filed by the plaintiff’s bro¬ 
ther .Jauardhun Misser who had not joined in the 
suit. He alleged that be had been cajoled, in igno¬ 
rance of his rights under the shasteivi, by the de- 
fimdant Ootum Chunder, who was the family pu- 
rohif, to acquiesce in the adoption of Nobinsoonder 
and to be associated in the office of “ attorney” to 
the minor. He said that, acting under advice, he 
had ff»r this reason abstained from bringing an 
aetion to establish his own rights; but he protest¬ 
ed against being made answerable as defendant in 
the present suit, as he had done nothing to the 
plauitifTs prejudice. 

The plaintiff’ put in a replication, meeting 
at great length and with copious argument the 
allegations in the minor’s answer, and he se- 
arately replied to the answer of his brother 
auardnun, contending that, as Janardliun admit¬ 
ted having acted as “ attorney,” he was necessa¬ 
rily made a co-defendant. Upon these pleadings 
the material issues of fact as between the plaint¬ 
iff’and the nfflor were— « 

1«/.—Is the succession in this family governed 
by the law of Mithila or by that of Uengal ? 

2n<f.—If the law of Bengal prevail, has the 
minor defendant been regularly adopted or no ? 

Upon the first of these i-ssues a good deal of 
evidence was submitted to the Court below, and 
has been laid heflire us; and the question has 
been very fully aipied on both sides. 

The J udge found the law of Bengal to prevail, 
mid we have to examine how far he was right in 
coming to that conclusion. 

The evidence upon such a ppint as this must in 
general be, and in this case is^ divisible into two 
classes; first, oreJ evidence, descriptive o< the 
ceremonies and usages observed in the family at 
the present time and within the personal know- 
Ic^e of the witnesses; and, $econd, the evidence 
of Sets taken from the family history, such as 
their intennarriages, successiotis, acts, and admis¬ 
sions IB Court, and the life, which are by far 
more valtutble as,being definite and practical pro¬ 
fessions ef egstoih and fer the most pm^ admitting 

Before; entering upon any |ptl'''deration of the 


evidence Itself^ it is neinissaiy to determine on 
which party the burthen of proving his contention 
lies, for much w’dl depend upon this when the 
evidence is all neply balanced; and wc do not 
find it laid down in any case what tlie pi-esumption 
as to the law of succession is to be in a case of a 
proprietor domiciled in Bengal, but coming of a 
Mithila family in respect of property situated in 
Bengal. 

In the case of Rutchepiitty Dutt Jha’^ and 
others rs. Rajunder Narain Rae and another, the 
Privy Council, approving of the decision in Raj- 
chunderNiu’ain KoyChowiIhry’sf case, held, con¬ 
firming the Siidder Court’s decree, “that, in a case 
where a family migrates from one territory to 
another, if they preserve their ancient religious 
ceremonies, they also preserve the law of succes¬ 
sion.” 

Thus, it being admitted that a Hindoo, migrat¬ 
ing from one province to another and acquiring 
property in the territory where he lias settled, 
IS at liberty to carry with him liis jicrsonal law so 
as to override the law of domicile or tiiat of the 
locus rei sita; and regard being had to the con¬ 
stitution of Hindoo society and to the well-known 
attachment of Hindoos to their ancient i-eiigious 
customs and observances, we think, after mature 
consideration, that a Hindoo so migrating must 
be presumed, until the contrary be proved, to 
have brpught with him, and retained, all his re¬ 
ligious ceremonies and customs, and eonseipicnt'y 
his law of succession; and tins more especially 
when the family is shown to have brought with 
it its own priests, who, and their descendants 
after them, continue their ministrations down to 
the period of contest. 

It will be for the party who sets up a departure 
from ancestral law to show that the family has in 
some material respect abaiuloned its ancient re¬ 
ligious usages, in which, if he succeeds, he may 
contend that the principle laid down in the cases 
above quoted does not apply; and, of course, if 
he can sliow tliat, iii matters connected with suc¬ 
cession, the law of the country of domicile has 
been adopted, the prusumptioii arising from the 
observance of ancient customs (if such observance 
was proved) would at once be negatived. 

Let us see, then, how far the plaintiff, who in 
this case asserts a family originally from Mithila 
to have adopted the law of Beng^ has proved 
his allegation. 

The evidence which the Judge has considered 
as establishing this contention consists ot^ first, 
the testimoiiy of thirteen witnesses examined for 
the plaintiff, who depose generally that “the 
religious ceremonies of the family have been partly 
performed according to the Mithila shastera and 
partly according to those of Bengal;’’ some of 
the witnesses specifying the marriage ceremonies 
as regulated by the former and those connected 
with funerals and oopanyan by the latter. “ One 
of the witnesses," the Judjge observes, “llam- 
ebum Oopadhya, the plamtiff^s wk^rohit, and 
brother of the defendant* Ootum Chunder* states 

* Moora’s Tndinii Aapeals, Vol. II., p. 133, 

t Sol. Rep. 8.1» ■«. ■'tol. I., p. 4B. 
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that many of the religious ceremonies we re¬ 
gulated by the ghasters of Bengal, and some by 
the Mithila law.” After noticing the counter-evi¬ 
dence for the defendant which he considers less 
full on this point, and at once dismissing the 
evidence of Ootum Chunder, the defendant, as 
that of an interested party, the Judge refers to 
the case of Kajehunder Narain Chowdhry vs. 
Gocool Chunder Goh,* and remarks that, in the 
present ease, “ the same features appear.” “ Fol¬ 
lowing, therefore, that decision,” and looking espe¬ 
cially to the fact of a succession by a child! e.ss 
widow in the family as a very strong circumstance, 
he decides the issue of Mithila or Bengal in favor 
ot the jdainliff. 

We may at once observe that, if the circuni- 
staiiees of tliis case were precisely similar to those 
in the ease of Rajehunder above cited, the deci¬ 
sion would be easy enough. But it unfortu¬ 
nately hapfiens that, in both the leading cases 
on this point, the f.icts were so well ascertained 
as to leave only a necessity for applying the law, 
whereas in the case before us the facts are disput¬ 
ed and the evidence is conflicting. 

In the curlier case, on reference to the report 
(page 44, vol. i. of the 8el. Rep.), we find it ap¬ 
peared from the evidence that “ the purohit of 
each of the parlies was a Brahmin of Bengal; that 
the ancestors of the parties had intermarried with 
Bengal women,” &c., &c.; and the words of Mr. 
Colebrooke’s foot-note are—“ By the disuse of 
them” (the natural law and usages), “and adoj»tion 
“ of the custenus and laws of Bengal and employ- 
“ uient of priests of thi.s province in religious rites, 

“ the family wa.s considered i<i liave adopted Bcn- 
“ gal for its country in a!! matters.” 

'I’liat was a case porfoctly clear, in which the 
afipcllant had nothing to rely on but the original 
descent from a Mithila, f.imily, which descent, 
however, became of no cft'eci l)ceause of the sub¬ 
sequent clearly proved coulbrmity to the law of 
Bengal where tlie family now resided, and where 
moreover the “ contested lauds were sitmited." . 

Here there is not a word of interraarriitge with 
Bengal women, land the family purohit is, like the 
family itself^ admittedly of Mithila descent, his 
ancestor having in fact immigrated with the an¬ 
cestors of the parties. 

On the other hand, in the later case decided 
by the Mvy Council in 1839, Moore’s Ind. App., 
vol. a., the admissions, equally e.YpHcit, were 
all the other way. In that case it was “ acknow¬ 
ledged by the appellant that all oereraonies of 
mourning and rejoicing {viz. all religious cere¬ 
monies and some of a a civil nature, including 
marriage) are performed in the families of both 
appellants and respondents by a Mithila purohit 
and according to the Mithila shasters.” 

. Thus, while the law of those cases is perfectly 
clear and readily applicable to the case before ns, 
the state of toe facts and of the evidence is 
wholly different. 

Now^pon a review of the oral evidence wliich 
bears upon the question of us^e in the family, 
Bengal or Mithila, we consider it to be incon- I 


cimsive on either side, and that, consequently, as 
far as that evidence goes, the party who bos 
affirmatively to prove Ids contention must fail. 
No doubt the witnesses for plaintiff and defend¬ 
ant alike establish petty dfepartures in detail 
from tim strict ceremonial law of Mithila, and 
this is not to be wondered at with pundits not 
remarkable for erudition in matters either sacred 
or profane, surrounded by a Bengali population, 
and having access for the most part only to Ben¬ 
gali books: it is only natural that, in minor ob¬ 
servances and occasions, Bengal innovations 
should creep in; and it is a departure of this 
kind, rather than a disuse of the Mithila rites and 
adoption of those of Bengal, which the witnesses 
for the plaintiff have proved, if they have proved 
anything. 

It was aptly enough observml by the respond¬ 
ent's vakeel, Baboo Kishen Kishdi-e 6lM)8e, that 
families situated like that of the defendant com¬ 
monly use the customs of Bengal for every-Aiy 
juirposes, and produce the law of Mithila for 
their law suits. But whatever justice there may 
be generally in this remark, we are bound to say 
that nothing advanced by the plaintiS”s witnesses 
is inconsistent with the view that this family, as 
far as its members were interested, meant to 
keep up, and did virtually keep up, the customs 
and the law of the country in which they had 
originally resided. 

The .fudge dismisses the testimony of Ootum 
Chunder, the defendant, with the remark that he 
is an interested party and therefore not to be 
relied on. Now, it must be remembered that 
this person was in truth only a party to the suit 
on behalf of the minor, of whose attorneys nr 
nmnagera he was ’one. This boy must have been 
very nearly of age when the evidence was gl ven.and 
Ootum Chunder’s interest was very small indeed. 

This evidence, consejiuently, deserved a little 
more examination than it has received,. 

It is admitted, however, on all hands, that, if 
the plaintiff could show, from th# history of the 
family in recent times, that, in such matters as 
marriage, adoption, inheritance, and the like, they 
Lad practically followed the law of Bengal, such 
proof would render the kind of evidence which we 
have been discussing of veiy inferior importance. 

We find accordingly, in the second branch of 
evkloncu, that one example of conformity to the 
Bengal ride of succession is brought forward on 
the plaintifl’s side. 

This is <hc inheritance of Soobhudra, a child¬ 
less widow, of the share of her husband, Totarani 
(who died in 1‘23J Pous), the .elder brother of 
%donautb, from whom plaintiff'and Nobinsoon- 
der, supposing that his adoption stands, are both 
de.scended. 

This, it is admitted, could not have taken 
place in a joint midivided Hindoo famUy under 
the law of Mithila. 

A fact so important of course demands inves¬ 
tigation, and we find the proof of it consists in a 
, decree of the Provincial Court of Moorshedafoul, 
j under date 19th November 1829, in which Musst. 

I Soobhudra is set down as the widovr and re- 
' presenfittive of Totaram, deceased, itim hod been 
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one of the orij^inal defendants. This appears to 
have been a suit eonne<*teti with a putnee tnlook 
in which the Paul Chowdhry zemindars were 
plaintiffs. 

The other defendant was Deenooinoyee, the 
widow of Chundiehuru, and mother of Nileomul, 
who represented Bydonauth, tlie younger brother 
of Totarain, who had died fourteen years earlier; 
and, in at'cordancc with this state of things, peti¬ 
tions, dated the 30th Mandi 1827 luid 8th May 
IS.'l.l have been filed a.s eomitig from Soobhudra 
and Deenoomoyee, relative to the payment of 
rent for this talook. 

It is to be observed that there was neither 
adjudication nor dispute upon this matter of 
succession. 

Now, we are not disposed to think that the 
mere assumption by Soobhudra of rights which, 
if the family were still Mithila, ditl not belong 
to her, would bo in itself extremely important, 
unless it were shown that other heirs at that 
time existed whose rights were affeisted by her 

J roceedings and who were in a condition to resist. 

f this indeed were so, the .silence of such heirs 
would be very significant. 

But we find the death of Totaram took place 
in Pous 1232, just one month after that of his 
nephew and male heir (’hundieliiirn, when the 
grandnephew and next heir of Nilcomul, son of 
Ohundiehurn, was a child in arms (bom 1231), 
liis mother Deenoomoyee being bis guardian. 

Under these circuinstanees, nothing could be i 
more probable than that Soobhudra, having only, 
a young widow to deal with, should assume tlio ' 
direction of her deceased husband’s share in the i 
family property, and continue jn possession of it , 
until Nueoniul came of age; and, us remarked by i 
the appellant’s vakeel, there is no evidence of i 
her possession after he attained his majority. 

That Soobhudra was a woman of great influ¬ 
ence in the family and considerable vigour is 
evident from the subsequent history of events, 
for we find her, in the will propounded as Nil- 
comiil's, associated with his wife llingolamoyee, 
and his mother Deenoomoyee (aljovementloncd), 
in the management of his estate for the benefit of 
the son to be adopted by his wife. She finally 
outlived them both, dying in 12.58. 

We cannot, therefore, look ujion the alleged 
succession by Soobhudra to her husband as being 
of itself conclusive as to the law which governed 
this family ; and as wc think the oral evidence 
insufficient, and thus find the plaintiff to have 
failed in supporting the burthen which the naturs 
of the case has laid upon him, it follows that the 
first material issue is decided against the plainllffe 
respimdcnt; that this suit cannot proceed; ®nd, 
that the judgmimt of the lower Court in his favor 
mlist be reversed, with all costs of this Court and 
of the Court below. 

The 30th January 1863. 

Pfetent: 

The Hon'hle Sir Barnes Peacock, Kt., Chief 
Justioty at(d the Hon’blc H. T. Raikes, H. V. 
Bayley, and P. B. Kemp, Judges. 

“ . 't' '' ' 


Jttrlediotion. (of Deputy Collector)— 
Desumptlon suits (under Section 
30 aegrulationlX. 1819). 

Case No. 86 of 1862 under Act X of 1859. 

Special Appeal from a decieion of Mr. F. S, 
Kemp, Judge of Jeiieore, dated the Wfh No¬ 
vember 1861, reversing a decree of Baboo 
liamehumler Paul, Deputy Collector of Sulkea, 
dated the lath July 1861. 

Goureekaul Baneijee (Plaintiff") Appellant, 
versus 

Lall Mahomed Mollah and others (Defendants) 
llespondeuts. 

Baboos Kishen Kishore Ohose and Sreenauth 
Doss for Appellant. 

Baboo Dwarkanauth Milter for Rcspoiu'enfs. 

A Deputy Collectur has no jurisdiction lo try a suit 
under .Section 30 Ko^iilatiou II. 1813, but should return 
the, jilaiiil mid refer the pwty to the ColUetor who has 
jnrisiliclion. 

This was a suit brought under Section 30 Re¬ 
gulation 11 of 1819, and not under Section 28 
Act X of 1859. Having been brought under 
! Regulation 11 of 1819, the Deputy Collector had 
! no jurisdiction to try the case. We think Ihat 
I he ought to have returned the plaint, so tli.at the 
party might go to the. Collector who had jurisdic¬ 
tion. Under these circumstances the decision of 
the Deputy Collector ought to liave been re¬ 
versed by the Judge. We, therefore, reverse it 
now, and order the case to be sent back to tlie 
Deputy Collector, with directions that he nmy 
return the plaint. 

Wa arc of opinion that, under the circiim- 
staiiees, no costs ought to be allowed on either 
side. We cannot say any thing as lo the time 
which has elapsed, pending the proceediug.s in 
this Court, as regards the question of limitation. 


The 30th January 1863. 

Presold: * 

The Hon’ble Sir Barnes Peacock, Kt., ChieJ 
Justice, and the llou’blc H. T. Raikes, 11. V. 
Bayley, and F. B. Kemp, Judges. 

XtakberaJ (Assessment or resumption 
of alleged invalid)—Jurlsdiotion of 
Collector to try validity of title 
of i^rants prior to 1790. 

Case No. 1909 of 1861 under Act X of 1859. 
Special Appeal from a decision passed by Mr. M. 
F. Lavdour, OJfciating Judge of Behar, dated 
the 5tk August 1861, affirming a decision of Mr. 
W.J. Longinore, Collector of that District, dated 
the IQth June 1861. 

Mooroobbee Sahoo (Plaintiff) Appellant, 
versus 

Latoo Koomar alias Dyebuttee Kodt;ar and 
others (Defendants) Respondents. 

Mr. A. F. Lingham and Moonshee Ameer Ali for 

Api^*l«nt. 
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liaboos Dwnrkanmth Mitter and Vnoda Persiul 
Banerjee for Respondents. 

In a suit by a isemindar to assess or resnnio land 
allc^red to be invalid litkberaj under Section 28 of Act X 
of 1853, a Collector has no Jurisdiction to try whether a 
title under a grant made prior to the let of December 
1790, is valid or noU 

The plaintiff in this case was the zemindar. 
The defendant cliumed to hold certain land as 
lakheraj. The plaintiff claimed to resume it as 
mul or rent-paying land, and made apjdication to 
the Collector under Section 28 of Act X of 1859. 
That Section repeals so much of Section 10 Re¬ 
gulation XIX of 1798 and corrt'spondin^ ReguKa- 
tions “ as authorizes and requires proprietors and 
farmers of estates and dependent talooks, in cases 
in which grants for holding land exempt from the 
payment of revenue have been made subsequent 
to the dates specified in the said Sections (the date 
in tin’s case being I st December 1790), of their own 
authority to collect the rents of such land, and 
to dispossess the grantees of the proprietary right 
in the land and to re-annex it to the estate nr 
tulook in which it may be situate.” Having 
repealed those Sections to the above extent, Sec¬ 
tion 28 goes on to provide tliat “ any proprietor 
or farmer who may desire, to assess any such land 
or to di.sposse.ss any such grantee shall make ap- 
jjlication to the Collector, and such application 
shall be ilealt with as a suit under the provisions 
oflliis Act.” 

The plaintiff did not state in liis application 
that the grant under which the defendant claim¬ 
ed was .«uhsequent to the 1st December 1790, 
and he did not show that his case came within 
the [irovisions of Section 28. The Deputy ('ol- 
Iccdor might consequently have rejected the np- 
pHeation. Hut the application was admitted, 
'i'lie deftmdant claimed to hold the laud as lakhe- 
raj under a grant prior to Ist December 1790, 
and the plaintiff did not give any evidence to 
show that the grant was made subseiiuent to that 
ilate. The first Court (the Deputy Collector) 
held that the plaint was barred under the Dimita- 
tioii Clause in Section 28, but eventually thi! suit 
was dismissed by the Collector, not iis barred by 
lapse of time, but because be was of opinion that 
the Sunnuds were granted previous to 1790 A. D., 
and further that the defendants and their ances¬ 
tors had been in continuous possession from the 
time of the grant. 

The Collector (under Section 28 Act X of 
1859) did not enter into the (question whether the 
grant was valid or not; and he was right, because 
he had no jurisdiction to try whether a grant, 

' snade prior to the 1st December 1790, was valid or 
not. 

• The plaintiff appealed to the #udge, who stated 
that he saw no reason to interfere, and, therefore, 
dismissed the appeal with costs. The Jjtdge was 
right in dismissing the appeal. He would have been 
lyrong, lied he entered into the question as to the 
validity or invalidity of a grant, made prior to 1790, 
in a suit instituted under Section 28 Act X of 
18.59; but although he had no jurisdiction to try 
whether the Sunuud >'ed pnoy.tq 1790 was a 


valid Sunuud or not, he had a right to decide 
whether he could try that question; and as the 
appellant appealed to him and failed iu the ap¬ 
peal, he was quite competent to dismiss the ap¬ 
peal with costs. 

Then the plaintiff appeals to us, and we are 
asked to remand the case in order that the valid¬ 
ity or invalidity of the Sunnud may be determined. 
But wc cannot send back a ease to be tried by the 
Judge when, if he had tried it, we should have 
reversed his decision. 

It was contended that the Sunnud was not regis¬ 
tered according to the directions of Section 26 of 
RegulaiionXIXof 179.3, and was therefore void. 
But there is a great distinction betWeen a Sunnud 
granted .subseipicnt to the Ist December 1790, 
and a Sunnud granted prior to 1790, which may 
have hecome void for want of registry. Scclion 
28 of A(;t X of 18.59 applies only to the former, 
and extends to cases of Sunnuds granted prior to 
the 1 st December 1790, although they may be 
void for want of registration umlcr Section 26 of 
Regulation XIX of 179,3. 

'Die parties having appealed to us we hold that, 
they have no groiiml for appeal, and dismiss the 
appeal with costs and interest at 12 per cent from 
this date to the date of realization. 


The 9th February 1863. 

Pretient: 

The Hon’ble Sir Barnes Peacock, Rt., Chi^f 
Justice, and the iion’ble H. V. Bayley and F. 
B. Kemp, Judges. 

Forg-ery (Copies of Documents)—Or- 
deringr of investlg-ation by Mag-is- 
trate under Section 171., Code of 
Criminal Procedure. 

Case No. 32 of 1862. 

Regular Appeal from a decision of Mr, E. 
Rnutnitr, Judge of the 2A‘Pergunuahs, dated the 
8th February 1862. 

Essan Cliunder Dutt and others (Plaintiffs) 
Appe.Uaiits, 

versus 

Baboo Prannauth CLowdhry and another (De¬ 
fendants) Respondents. 

Baboos Kishe7i Kiskore Ghose, Sreeuauth Dass, 
and Obhoyclturn Bose for Appellants. 

Baboos Bnngsheebuddun Mitter and Poomo 
Chunder Roy for Respondents. 

Suit laid at Rupees 14.071-8a. ^ 

The forger 3 '- of a copy of a document comea within 
the definition of Forgery as coniaiiied in Section 4C8 
of the Penal Code. 

A Court has power to scud a case for investigation to 
a Magistrate, under Section 171 of the Cwle of Critninal 
Proceiiure, where no particular individual has as yet 
been (U'viueil. 

There are four plaintifls in this case, namely, 
three Mahomedan ladies, and one Essan Chunder 
Dull;. 

' '■x 'f y 
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The Bubject-matter in fli«pute is the estate of 
the late Noor Jehan, and involves 14 beegahs 
7 cottahs, situated in Cossipore, in the possession 
of Baboo J’rannauth Chowdhry as mortgagee, 
under a decree of the Privy Council, dated 7th 
July 1859, {vide “ Moore’s Indian Appeals,” Vol. 
VJI, page 323). 

That decree allowed an equity of redemp¬ 
tion to those who might eventually be proved 
to be the legal heirs of Noor Jehan. 

The three Mahomedan ladies, plaintiffs, claim 
this right as heirs of Noor Jehan. Plaintilf, 
Essau Chunder Dutt, claims as having purchased 
_ from them their rights and interests. His pur¬ 
chase is admitted by the ladies. The amount 
necessary to redeem the mortgage, namely Ru- 
ees 10,669, is stated by both parties to have 
een duly tendered for deposit in Court; but the 
plaintifls’ claim to redeem was rejected «s a mm- 
mary case, by the (Jvil Court, on the 9th 
January i860; hence the present regular suit. 

The defendant Prannauth Chowdhry relies on 
bis possession decreed to him by the Privy Coun¬ 
cil on his two mortgages, dated respectively the 
11th of Cheyt 1231 and the 23rd of Bysack 
1232. He also pleaded limitation; but this is now 
waived, and this plea need not be further noticed. 
On the meiits, he denied that the three Maho- 
medim ladies were the lieirs of Noor Jehan, and 
averred that Noor Jehan died without any heirs 
at all. 

It is right in this place to notice that Rookya 
Begum intervened in this suit, claiming as 
daughter of Enayet Ally who was the brother of 
Noor Jehan. The plaintiffs denied this to be 
the fact. 

On these pleadings, and on the evidence ad¬ 
duced, the Judge dismissed the plmntiffs’ claim, 
holding the evidence not to support it, and part 
of that evidence to be. forged. Moreover, in res¬ 
pect to this part of the evidence, the Judge or¬ 
dered the Magistrate to bold an emjuiry as to who 
was the party guilty of the forgery, and to adopt 
the necessary measures for his punishimmt. 

The plaintiffs appeal both against the Judge’s 
decision on the merits as opj)o.sed to the evidimcc, 
and against the order directing the Magistrate 
to make a local emjuiry as to who forged the 
evidence indicated by the Judge. 

We now proceed to give our judgment on 
these issues thus put before us by thi.s appeal. 

It wiU be as well to premise that there was 
much previous litigation in respect to this pro¬ 
perty, which resulted in two appeals to the Privy 
Council—the first, in which Eamrutton claimed 
under his alleged deeds of sale; and the secqwl, 
in which Prannauth Chowdluy claimed under his 
mortgages. The first suit'was commenced on 
the SOtli August 1832. In that suit Furrookoon- 
nis.sa, widow of Jmilad Ali, and Rookya Begum, 
the daughter of a deceased sister of Meer Sydoo, 
sued for this property under a kibhahnamah or 
deed of gift which the^ all<^ed had been exe¬ 
cuted by Noor Jehan in favor of Lootf Ali and 
Imdad All'; and they alleged fiat by the deed of 
gift, and also by the Furaez, or Malioinedaii law 
of Inheritance, the whole cst^,e»' * Noor Jehan 


and that of Meer Sydoo devolved on Imdad Ali 
and Lootf AH, and, after their demise, devolved 
on hhiirookoon-nissa and Rookya Begum. 

The Privy Council were satisfied in that case 
lhat the deed of gift under which Furrookoon- 
nissa and Rookya Begum claimed through Meer 
Sydoo, was a fabricated instrument (Vol. IF. 
Moore’s Indian Appeals, page 243). 

Rookya Begum is the intervener in the present 
suit; but she comes in here, not on the title tif the 
deed of gift which she then pleaded, but allegitig 
bersolf to be the direct heir, and thus entitled to 
the equity of redemption. 

In the other case which was decided by the 
Privy Council in 18o9 (Moore’s Indian Appeals 
Vol. Vll., page 333), Prannauth (.howdhry was 
the appellant to the Privy Council, relying ou 
bis mortgage title. Their Lordships in \ iiit case 
decided that the mortgage of Prannauth 
Cliowdhry was valid, and that his claim was 
not barred by the Statute of Limitations. 
The Privy Council remarked that a grave sus- 
pica'ou rested on Kamrutton’s alleged purchas<>, 
which the litigation, so fier from dispelling, had 
increased ; and they further hold that Jiamnittou 
Roy, if he became a purcha.ser as he alleged, 
took with the notice of the mortgage title whie.li 
in terms forbade any subseejuont sale, and that 
Prannauth Chowdhry’s claim was not barred under 
the Statute of Limitations. 

The Privy Council further observed that, bad 
the course of proceeding in the Courts below 
admitted of a judgment for the mortgage money, 
with interest and (ioats, in a suit for po.sse.ssion 
of the property pledifed to secure it, their Lord- 
ships wouhi have so limited their decision on this 
ajipeal; but as the devision in this proceeding 
was not final, it would not affect any right to 
redeem to which tlx; heirs of Noor Jehan might 
be entitled, ui»on whieli their Lordsbip.s forbear 
from offering any opinion. 

It may be noticed tliat though Rookya Begum, 
for the purposes of argument in that particular 
ap]>(>al, was assumed to lx; the heirc'ss of Noor 
Johan, -her title was not investigated, nor was 
it decided, so as to gives her, against all others, 
the equity of red<‘uq)tiou. 'i'lius thti.se three 
Mahomedan ladies, jdaintifts, claiming as heir.s of 
Noor Jehan, may still be de.tilared to have a 
right to the equity of redemjition, if their right 
to the heirship be proved. 

We have now to consider, whether the 
three Mahomedan ladies, plaintiffs, are proved to 
he such heirs, and are, therefore, entitled to the 
equity of redemption; and next, whether plaintiff, 
Essan Chunder Dutt, is entitled to possession and 
declaration of his rights as representing the here¬ 
ditary rights of those ladies. The plaintiff's state 
that Noor Jehan Had two brothers and one sister; ' 
that the sister was Chutoo Bebee who died child¬ 
less ; the brothers were Misroo Khan and Husnou; 
Husnoo hod no children; Misroo married Mootee 
Jan, and had a son Juboo; Jnboo marnfed the 
plaintiff Eamjoo; Juboo had a son Hurjan, whose 
surviving issue is a daughter, the plaintiff Aswub 
Bebee. The third plaintiff is Beebee Mrmjoo, 
daughter of. Juboo. npport this alleged 
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pedigree, plaintifis put in copy of a deed of dower 
and copy of a dead of aecurity, purporting to be 
true copies of tne original documents filed with 
the Cazee of this city. 

Tlie deed of dower recited that Juboo, the son 
of Misroo, had married Rainjoo, and had given 
her a certain dower. The deed of security pur¬ 
ported to have been given i)y Noor Jehan on ac- 
'^count of that dower, and also recited that Juboo, 
the son of Misroo, had married Kamjoo and given 
f such dower. The Judge sent for the Cazec’s , 
"■ books and found in them three name# as those of 
witnesses, whereas the copy put in by plaintifis had , 
five names. _ _ ! 

In this appeal it is suggested that the original I 
sheet in the (Jazeo’s book corresponded with the 
copy as filed in Court, but that some one had 
changed the former after the copy had been taken j 
by plaintiffs. 

It is not nccf‘ss.sry for us to refer lurther J 
in tliis place to these documents as evidence j 
for tlie plaintifis’ case (though of course as the j 
proju-iety of tlie Judge’s order in i-csjiect to these 
bciag forgeries, is a matter of appeal before us, 
we shall have to veler to them in respect to the 
grounds of appeal connected therewith, hereafter), 
because we think the documents, being copies, 
were inadiiiitisible as evidonec till sutficient reason 
bad been given, as required by the law of evi¬ 
dence, why the originals were not produced, and 
no such reason was given either below or here. 
We liavc further to remark that the Judge did 
I not go upon this evidence; he rejected it as 
forged, and he gave his decision on the other 
evidence in the ea.se. 

Now, plaintiffs’ other evidence consists of plaint¬ 
iff Essau Chunder Dutt’s oral testimony and that 
of seven others; and from among these last, the 
pleader here more especially relies on the te.sti- 
mony of Sonooda,Fukliooddeen, and Ahmed Ally ; 
and he urges that oral testimony alone is suffici¬ 
ent to prove pedigree. On this latter point we 
- may here remark that, of course, we do not ques¬ 
tion that the oral testimony of persons hilimatidy 
acquaimed with the members of a ffimily, is.ad¬ 
missible and may be good proof in matters of 
pedigree; but we think it is always for a plaintiff 
to adduce as witnesses in this matter well-in¬ 
formed and trustworthy persons. Now we find 
that the Judge disbelieved the witnesses. They 
were examined betorc him, and he iiad the means 
of judging of their demeanour, and applying 
other tests as to tludr credibility, which we have 
’ not. He had to decide Jiot only on the law but 
the facts, and we cannot say that the Judge was 
wrong in his estimate of the evidence of these 
witnesses. Nothing haa been shown to us to 
induce us to think that he was wrong, and we 
V think it right to follow the principle laid down 
^by the Privy Council in the following remarks 
from Moore’s Indian Appeals-" If they (the 
liow^r Court) were ri^ht in law, the question is 
whether tltej;' were right in fact, and upon that 
question the course which this Court always t^ea 
iin appeal from the inferior Courts of India, where 
the Judges are so much more famiUar with the 


circumstance of the parties, the nature of the case, 
and the probabilities or improbabilities attachwl fo 
certain states of circumstances, and the credibility 
of the witnesses is that, although we by no means 
consider it condnsive, still great weight is to be 
given to their opinion, and this Court is not in 
the habit of disturbing a judgment founded upon 
a decision of those que.stions, unless their Lord- 
ships entertain a clear and strong opinion upon it. 
But when a judgment has been pronounced, and 
a verdict found, and that judgment pronounced 
by the Judges of the Supreme Court sitting as a 
Court for the purpose, of the trial of an action, 
their Lordshijis will give at least the same weight 
to that decision, as is given in this country to the 
verdict of a Jury, to which tlie Judge who tries 
the cause makes no objection, and where the e 
are no reasonable grounds to suppose that the 
Jury have come to a wrong conclusion. 

“It is not sufficient to say that the Judge 
might probably, if the case was res iiitegra, have 
come til a different conclusion. We are far from 
saying here that, if the case had been res integra, 
wc should have come to a different conclusion 
from that which the Jutlges of the Court below 
have come to, and we think tlieir order was 
perfectly right.” 

Now in this case it is not shown that the Judge 
is wrong iu his conclu.sious, nor can we say the 
witne.sses whom he lias disbelieved were worthy 
of credit. 

If the case was res integra, we should come to 
the same conclusion as that at which the Judge 
arrived. Wo Lave neither reliable documentary 
nor trustworthy oral evidence before us in sup- 
pert of the plaintifis’ c.ase; disbelieving the plaint¬ 
iffs’ case, it was not necessary for the Judge, nor 
is it necessary for lis, to look at the testimony of 
defendants' witnesses. But it is necessary for the 
jmrposes of justice, and especially in the country 
where oral testimony is so far less reliable than 
in England, to look at the probabilities of a ease 
as supporting or contradicting oral testimony, 
Ajiplying that test, what do we find ? We find 
thr(*e Mahomedan ladies, after a previous posses¬ 
sion by Kamrutton, and after a long litigation be¬ 
tween him and the mortgagee, advancing their 
claim of inheritance to the land in suit, and sell¬ 
ing their title to the other plaintiff, Essan 
Chunder Dutt. I.s it probable that Essan Clmri- 
der Dutt who was a mere corresitonding clerk 
in the office of Lyall Rennie and Co., would pay 
Rupeesl 3,000 to purcha.se a title so long dormant, 
and one for an equity of redemption which it was 
certain would bo disputed by rich and powerful 
litigants such as Ramrutton Roy and Prannauth 
Chowdhry. * 

Does not every thing indicate that the pre¬ 
sumable conclusion is that Essan Chunder 
Dutt is a mere tool in the hands of Ram¬ 
rutton Roy, who, defeated when suing in his 
own name upon the title which he then set up, 
is trying under a fictitious name, and under a 
new, if not equally fictitious title, to attack again 
the adversary who had succeeded in obtaining the 
last decree against him in the Privy Council. Be 
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this as it maj', we ore of opinioa that the Judge 
came to a correct conclusion upon the facts, and 
that we should not be justified in reversing bis 
decree. 

The remaining point to be considered is whe¬ 
ther the Judge’s order directing the Magistrate 
to make an cmjuiry as to whellier forgery had 
been committed in this case, and by whom, should 
be reversed. 

The facts on which the order is ba.sed arc ad¬ 
mitted on both sides, and have been adverted to 
in a previous pimt of the judgment. The Judge 
found that a copy of the Cazee’s record, jjroduced 
as a true copj, contained the names oi five attest¬ 
ing witnesses, whereas the original, when sent for 
and examined, was found to contain the names 
of three only. lie considered, tlierefore, that the 
copy produced in his Court was forged. 

'fhe plca.s in appeal on this i)oint are briefly : 

I. That Section 463 Act XIA’ ofl860doe.s 
not apply to copicj. 

II. That Section 171 of Act XXV of 1861 
contemplates that the Judge shall, in the first 
instance, himself investigate such cases, and fix 
on any party whom he thinks guiky of the oil’ence, 
and shall then, and only then, order the Magis¬ 
trate to take up the case only in respect to such 
person as he, the Judge, may indicate as the person 
to be tried for the cfl’ence. 

III. That the conduct of the parties in re¬ 
questing the Cazee to be sent for with his books, 
was not such as partie.s guilty of forgery would 
pursue, inasmuch ns they wc.uld be actually pro¬ 
ducing the means for the detection of their own j 
guilt. 

Lastly. That there was no probability of for¬ 
gery, and that the plaiiitifi's innocence of forgery 
and the fact of the original document at the 
same time having the names of only three attest¬ 
ing witnesses, while the copy adduced had the 
names of five, were reconcilable, if we suppose 
that another false lesif had been interpolated 
on the original record of the CaZee’s office. 

Now what does the Judge order ? Not tliat 
any particular party should be sent to trial for 
forgery ; but he tells the Magistrate to investi¬ 
gate, and, if there be grounds to think any party 
guilty of forgery, to proceed according to law. 
Could he not jinss this order by the law P We 
are clearly of opinion that he could. 

Section 463 is as follows: 

“ Whosoever makes any false document or 
part of a document, with intent to cause damage 
or injury to the public or to any person, or to 
support anjr claim or title, or to cause any person 
to part with projierty, or to enter into i^y ex¬ 
press or implied contract, or with intent to com¬ 
mit fraud dr that fraud may be committed, com¬ 
mits forgery,” 

We regard the forgery of a copy clearly to 
come witliin the purview of the just cited Section. 
Forgery of a copy,which was no true copy, would 
be the offence there rendered penal, and the 
criming intention to make a false document 
serve the purpose of a true one, would be clear 
by such act a torgery. 


On the second point, we observe that the 
pleader lays particular stress apon the terms of 
Section 171 Act XXV of 18ol. That Section 
is—“ When any Couil;, Civil or Criminal, is of 
opinion that there is sufficient ground for investi¬ 
gating any charge mentioned in the last three 
preceding Sections, the Court, after making such 
preliminary enquiry as may be necessaiy, may 
send the case for investigation to any Magis¬ 
trate having power to try or commit for trial the 
ucotused person lor the ollimce charged, and such - 
Magistrate •hall thereupon proceed according to 
law, and the t!ourt shall have the power to send 
the person accused in custody, or to take sufficient 
bail for his appearance before such Magi.strate, 
and may binti over any person to appear and 
give evidence on such investigation.” 

The words os|»ecially relied on fo • the ap¬ 
pellant, “ the accused jierson,” are in italies. It 
Is urged that “ the accused person” must refer to 
an individual selected after an investigation by 
the Court, before whom the alleged offence may 
have been committed; and that the Section can¬ 
not justify an order lor the Magistrate to investi¬ 
gate and fix upon a person who sliall be then 
accused by the Magistrate, and, if deemed guilty, 
committed for trial. 

We cannot concur in this view of the law. 
Section 171 gives in express terms a power to 
any Court to send the case for inccstigalioii to 
auy Magistrate, and such Magistrate slnill there¬ 
upon jnoceed according to law. If there be a 
person distinctly accused, of course tlic Magis- ^ 
j trate can jirocced equally against him, as he can ^ 
in investigating a case send to him. But there is 
nothing in the Section to prevent the investiga¬ 
tion of a case where no particular individual is 
as yet accu.sed. 'I'he investigation is to show 
whether any or what person is to be chai'ged 
under the law. 

We do not, therefore, think the Judge’s order 
illegal on this ground, nor i.s it one which we see 
reason to reverse on appeal in a Civil case as . 
contrary to law. 

Moreover, no injustice is done by the order to 
any one. llj on investigating the case so sent, 
it apjiears to the Magistrate that there is no 
proof to waiTant his committing any one, no one 
can be injured. Ifi on the other hand, the result 
of the investigation shows that some one has 
committed foi-gery, that person ought to and will 
be proceeded with according to law; and, if found 
guilty by a competent Court, he will be punished 
for his crime. It will of course be open to all par¬ 
ties to adduce suoli evidence at the investigation 
of the case so ordered, as they may deem fit; and* 
we rei>eat we are of opinion that no injustice or 
illegality exists in the Jmlge’s order now appealed 
against. 

We would add in this place that, if the Judge 
had even cited a wrong Section for his order, but 
his order was at the same time substantially legal, 
we would not, on the ground of the mere error 
of form, reverse it in suc^ case as rail, nor do 
anything to prevent an investigatiou which we 
think legal and propei*. 
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Thus having reviewed all the circumstances of 
the case, and considering the arraments and 
record in appeal, we are clearly of opinion liiat 
there is no ground to interfere with the decision 
of the Court below, either as to the case on its 
merits, or as to the order of the Judge directing 
the Magistrate to investigate and see if anv person, 
and, if any, who has been guilty of forgery, and 
tlierenpon to prr>ceed nceording to law. 

We, accordingly, afTirni the decision and orders 
* of the lower Court, and we dismiss the appeal 
^ with costs, and interest at 12 per cent., on those 
costs till they be paid. 


The lltb February 1863. 

Presppt: 

'llie llon'ble Sir Barnes Pe.a.eock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley and F. 
B. Kemp, JuJ^es. 

Hindoo X.aw (IM;itaoaliara)-ramlly 
migrating'—Presumption—Xntaert- 
tanoe (Daughter and Son’s Daugh* 
ter). 

Case No. 3 of 1862. 

Regular Appeal from n decision of Roy Tvohin- 
hisheu Rauht, Prhcipnl iiudder Atreeu of East. 
Rurdican, dated the dth Noovemher 1861. 

Koontud Cbun<ler Roy (Plaintiff) Appellant, 
versus 

Scet.'ikanth Roy .and others (Defendants) 
Respondents. 

Mr. R. T. Allon and Jhihoo Dirarkanauth Mitter 
for Appellant. 

Huhnos Moheudro Loll Shotne and Chinder 
Madhuh Ghosc for Re.spondcnts. 

Suit laid at Rupees 2.411. 

Where n family originiilly migratofi from the Mithila 
provmi'e to the prdvince of Uengat, the presumption is 
that theylisve iireserveil the religious ritrUts ami customs 
jirpscrihe4 by tiie Mitaoshara I <aw, unless the eoiitr.ary 
be proved. 

Aecordina: to the Mitaeshara Law, a Daughter or 
Sou's Dauuhter does iia('inherit. 

Tuts was a claim to rceovbr possession, with 
mesne profits, of a share equal to one-anna 
twclve-gundo, or a one-tenth of certain proper¬ 
ties stated in a schedule appended to the plaint. 
The plaintiff alleges that he attained his majority 
on the 3rd of Pons 1266 B. S. The plaintiff in 
his written statement allefjes that his father Ta- 
rachand Roy was one of three uterine brothers* 
who lived in cominensality, and that their pro- 
^ perty, real and personal, was held joint; that 
Boykuntonauth was an attorney on a small salary; 
issurchuuder a Police darogah; and that Tara- 
chand, the father of the plaintiff, remained at 
heme looking after the affairs of the family, but 
t that he traded and amassed considerable wellth ; 
that all the brothers contributed to the common 
fund, and that properties were acquired by the 
joint funds« that the second brother, Issurchun- 
der, first died, as alsqjjlis son, Radhagobind, with- 

• 1.—Buyauntoimatli Roy. 2.—IssurchutMler Koy. 8.—T#m- 
clisnd Roy. 


out leaving male issue; that the plaintiff’s father, 
Tarachand, and his uncle, Boykuntonauth, held 
the property jointly, and acquired more estates in 
their own names and in the names of others; that 
Boykuntonauth Roy, the eldest brother, died m 
1249 B. S., and Tarachand, the father of the 
plaintiff, in 1257 B. 8.; that the plaintiff and his 
four brothers are entitled to inherit the estates of 
Tarachand Roy in equal shares, or each brother a 
one-anna-twclve-giinna share, and that the defend¬ 
ant, as guardian of Seetakiinth Roy, a minor, is 
entitled to inherit the remaining half of the estate ; 
that certain properties which are claimed by Chuk- 
inloll, the son of Boykuntonauth Roy, as his sepa¬ 
rate estate inherited from his maternal family, 
ought not to be excepted from the decision, but 
that plaintiff is entitled to a share equal to one- 
anna tweh’O-gunda in those properties; that the 
defendant admits that the family lived in commen- 
sality up to 1258 B. 8., and that up to that ye^r 
the estate was held joint and undivided; that the 
suit is not beyond time, inasmuch as the plaintiff 
did not attain his majority until the 3rd of Pons 
1266 B.S. 

The answer of the principal defendant, Robltra 
Dnbea, guardian of Seetakanlh Roy, the grandson 
of Boykuntonauth Roy, is briefly to this effect: 
that the whole of Ihe ]»ro!»'‘rties were acquired bj 
the eldest brother Roykiinfouauth Roy ; that nei¬ 
ther tlio father of the plaintiff nor Issurchuuder 
Roy, acquired any thing, that they contributed 
nothing to the joint fund, and that the plaintiff's 
father was jiermitted to remain in eomniensality, 
.simply as an aci. of charity on the part of his bro- 
I ther the af(«‘osaiil Boykuntonauth Roy; that 
! Chukiuloll, the father of the minor Seetakanth 
j and tlie son of RoykantonaTif h Roy, obtained 
certain properties in gift or otherwise from his 
! inafernal grand-father; that the. father of the 
I plaintiff was never for a day in posse.«8ion of the 
I ])roperti(‘s which formed the .separate estate of 
! Chnkinloll; that on the occasion of the serious 
illness of Boykuntonauth Roy who was the head 
of the family, Tarachaund Roy, the father of the 
plaintiff, became anxious to recover some main¬ 
tenance ft>r himself in case of the dcmi.se of Boy¬ 
kuntonauth Roy; that Boykuntonauth reciucsted 
Ohukinloll, his son, to give him a talook by name 
Pcro^a,m~thc said talook being one of t^ie pro¬ 
perties acquired by Chukinloll from his maternal 
grandfather;—that Chukinloll consented to this 
arrangement; that the said talook was incorporat¬ 
ed with the other self-acquired estates of Boy¬ 
kuntonauth Roy, and a deed drawn up on the 
21.vt Cheyt 1249 B. S., by which deed onc-holf 
of the self-ac<iuired estate of Boykuntonauth 
was allotted to Tarachand Roy, the whole of the 
aforesaid talook of Perogram falling to the .share 
allotted to Tarachand—the said deed contained 
a stipulation that the whole estate was to remain 
joint so long as the family remained on good 
terms;—that Boykuntonauth Roy died on the 'ilst 
Cheyt 1249, an^ Taraehand on the 7th Srabun 
1257 B. S.; that the elder brothers of the plaint¬ 
iff, or Nobin Chunder Koy and Poorno Chunder 
Roy, and his mother Netomoyee Dabea, on 




76 


SPEOUL SUMl’.BK OF 


bt’half of her minor sons, effected a partition of the 
properties acquired by Boykuntonautli Roy as 
per terns of the deed of date the 21st Cheyt 
1249 ; that the brother of the plaintifli on the 
lOtli Maiifrh 125S, executed a deed of partition 
to Chiikinloll, the father of the defendant’s ward ; 
that a further deed was executed in 1263 B. S., 
that since the year 12.58, tlic estate has been 
held in equal, but separate shares by the heirs 
of Boykuntonauth and of Tarachaud, subject to 
a charge for certain religious y)urpos('3 and for 
the niaiiuenaiice of the female members of the 
family oftlie second brother. Issurchunder Roy; 
and tliiit the ])luintifF attained his majority in the 
year 12(i8 B. 8. 

'I’he Principal Sudder A,meen of ZillaliBurdwan, 
in his judgment of the (illi November 1861, htid 
that till' deed.s of 1249 li. S. (21st Cheyt), 1258 
B. 8. (loth Mauglt), and 1263 bad })een aatis- 
fiietorily proved ; that the evidence showed that 
the plnintilf, with'his brothers, held possession 
of the share wliich devolved to him underthe deed 
of partition ; that the claim of the ,3rd party wlu> 
had been admitted us a party to tlie suit, under the 
provisions of Section 73 Aet VI fl of 18.59, was 
inadmissible, inasmuch as the family were 
governed by the Milucshnra law, and not by the 
law current in Bengal, i. e. tlie Dayahhaga ; and 
that the elaim.ant, being the graml-diiughter of 
Issurchunder Hoy, is entitled under the former 
law to maiiitenaiic<‘ only. The suit of the plaintiff 
was dismissed, with costs. 

Two appeals have been preferred against this 
decision, one by the plaintiff and the other by 
the claimant, Kishoroe Dabea. 

The plaintiflj appellant, urge.s, amongst much 
irrelevant matter, tlie fiillowing pleas : 

Ut.—That the deed <latcd 21st Cheyt 1249 
B. 8. is a forgery. 

2n'l. —That the deeds of 12.58 and 1263 B. 8. 
have not been proved ; and that granting that 
they have been proved, plaintifi, appellant, is not 
bound by them. 

Srd. —I'lmt the defendant, respondenf., has 
failed to prove that any properties were acquired 
by her husband, CUukiululI, from bis maternal 
grand-falher. 

The claimant who prefers a cross appeal under 
Section 348 Act VIII of 1859, urges— 

Fimt. —That as the Hindoo law, as current in 
Bengal, is applicable to the family of the parties 
to tliissuit, and not the Mitaeshara law, the claim¬ 
ant, as grand-dauglitcr of Issurchunder Roy, is 
entitled to one-third of the estate, or the whole 
of the share of Issurchunder Roy, 

iSeconcf.—That the evidence adduced fully 
shows that: the parties to this .suit and their an¬ 
cestors have adopted the on shuns and usages of 
the Hindoo law as prevailing in Bengal. 

Third. —That the claimant never consented 
to receive mere maintenance. 

We have to consider in these appeals— 

Firtt .—Whether the deeds of 1249, 1258, and 
1263 B; S., are genuine instruments, and have 
been sufficiently proved. 



Second .—Whether the properties which it is 
alleged were acquired by Chukinloll from his 
maternal relations ought t.o be excluded from the 
joint estate, and not brought intf» the division. 

Third .—By whic^h law the family of the con¬ 
tending parties is to be governed. 

We have no doubt that tlie three deeds are 
genuine, and that they have been sufficiently 
proved. Thp deed of 1249 B. 8. is recited in the 
subsequent deeds of 1258 B. 8. nod 1263 B. 8., 
and the brothers of the plnintilTand his mother, 
as guardian to her minor son.s, were consenting 
parties to the deeds of 1258 and 1263 B. 8.; the 
d<'ed of 1249 13. 8. whicli was executed between 
Boykunt.onautli Roy and his brother Tarachand 
Hoy, provides for a division of the e.statc, in o.ase 
the family should not agree and Jive on good 
terms. This division took place in ,2.58 B. S, 
With reference to the important question whe¬ 
ther the properties claimed, as derived by Chukin¬ 
loll from his maternal relations, ought to have 
been included in the joint estate and made the 
subject of divLsion, we observe tbut, though there 
is no proof of how. wlnm, or from whom Chukin¬ 
loll derived the.se properties, still the deed of 
1249 B. 8., eorrobc.rated by the deeds of 1258 
and 1263, shows that thc.so properties were ex- 
clnded from the fir.st-named deed, upon the basis 
of which <lecd the subsequent division was made. 
Tanichaud, tlie father of the plaintiftj was a 
party to the deed of 1249 B. 8., and it has been 
subsequently ratified by the brothers of the plaint¬ 
iff'and by his mother acting in her capacity of i 
guai’dian to the minor sons of Tarachaud. 

Again Tarachand survived Boyknntoiniuth some 
years (he died in 1257); the division as by tlie 
tcrn.s of the deed of 1249 15. S. did not take place 
until 1258 i>. S., or a year or so after the death of 
Tarae.liiuul. Neither Tarachand nor his heirs 
have shown ns any proof whalcver of possession 
of the properties claimed by Chukinloll as his se¬ 
parate e.sfate, as held by them joint at any lime 
from 1249 to 1258 B, 8., iti whicli latter yciU' the • 
di-visinn took place. We, tberetlire, are of opini¬ 
on Hint these properties were properly excluded 
from the deed of 1249 and the ilivisiou ot 1258, and 
that they never formed a part of the joint estate. 

On tlie third jioint, it is admitted that the family 
originally migrated from the Mithihi province to 
the province of Bengal. The presumption is that 
they have adhered to the religious rites and 
customs prescribed by Ihe Mitacfthara law, unless 
the contrary be proved. Tlie claimant lias failed 
to show tliat the weddings or shrada in the 
family have at any time been performed according 
to the law and cnsioms current in Bengal. 

Occasional or daily religious observances may 
have been performed according to the customs of 
the latter law ; but those ceremonies which are 
the Veal tests, such as marriages and funeral, 
obsequies, have been performed according to the 
former law. The claimant has also failed to show 
us any instance in this family of a dav^ghter or a 
son’s daughter having inlAted, although in her 
written statement she asserWd that she was able 
to do 80. A.B then this family is governed by 
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the niles of the Mitac»hara law, the claunant who 
is the griiud-dau"hter of Issurchunder Roy can not 
inherit atiy sliarc of the estate, and she is, as 
ruled by the Principal Sudder Ameen, entitled to 
maintenance and to nothing further. 

We dismiss both appeals and confirm the de¬ 
cision of the Principal Sudder Anieen. The 
(plaintilF) appellant, and the clahriant (appellant) 
to pay coots of the respondents in proportion ac¬ 
cording to their res])ectiv(i appeals, with interest 
from this date to date of final realization. 


The 12lh February 1863. 

Present: 

The Hon’ble Sir llarnca Peacock, Kt., Chief 
Jtisfivr, and the Hon’ble H. V. Bayley and P. 
B. Kemp, Judges. 

Sale bjr Grand-inotber to Orand- 
daugrbter—Proof of bona fildes. 

Regular Appeals from a decision of Monlvie 
Ameerooddecn Ahmed Khan Bahadoor. Prin¬ 
cipal Sadder Ameen of Tirhoot, dated the I2ih 
September 1861. 

Case No. 472 of 1861. 

Dabee Dutt Missor (one of the Defendants) 
Appellant, 

versus 

Bebee .\likoon-nissa (PlaintilF) and others (De¬ 
fendants) Respondents, 

Baboo Uiinoda Persad Banerjee for Appellant. 
Suit laid at Rupees 6,720. 

Case No. 23 of 1862. 

Shaikh Irodad flossein alias Bundy and others 
(Plaintiffs) Appellants, 

versus 

Koonjoo Roy and others (Defendants) Respond¬ 
ents. 

Moonshee Ameer Ally for Appellants. 

Suit laid at Rupees 7,000. 

Case No. 24 of 1862. 

Shaikh Imdad Hossein alias Bundy and others 
(Plaintiffs) Appellants, 

verssis. 

Bebee Alikoon-nissa and others (Defendants) 
Respondents. 

Moonshee Ameer Allt/ for Appellants. 

Suit laid at Rupees 6,720. 

When a grand-ilaaghter purchases from a grand¬ 
mother and attempts to oast a stranger who purchased 
bond Me and witliout notice, fall and satisfactory proof 
of the bonafidesoi the transaetim is necessary, even 
though .0 motive for fraud is proved. 

There are in tils case three appeals, two upon 
the merits, and the third as to costs only. In 


No. 472, Dabee Dutt is appellant, being a de¬ 
fendant below, and Alikoon-nissa and others 
(plaintiffs) are respondents. In No. 24, Imdad 
Ilossein(plaintiff) isap|iellant, and Alikoon-nissa 
respondent. In No. 23, Imdad Ilossein is the 
appellant, being plaintiff below, and Koonjoo 
Hoy and others (defendants) respondents. 

No. 472 is an appeal fi-oin the decision of the 
Principal Sudder Ameen of Tirhoot, in the origi¬ 
nal suit No. 13 of 1861, In tliat case Alikoou- 
uissa was plaintiff, and sued Shaikh Imdad Hos- 
scin and several others to sot aside a certain 
alleged deed ol sale and certain alleged powers of 
attorney, and for possession of a parcel of land 
No. 8. 

'I'he pliiiialir .Vlikoon-nissa states that the par¬ 
cels of land sued for. Nos. 1 and 2, were inherited 
by her from her mother, and the rest purchased 
b\ her from her mother Zumeoroon-nis.sa by a 
deed of sale dated the 6lh January 1856; that 
she had possession of allcxttept the parcel of laud 
No. 8. Plaintiff states that she never executed 
any of the powers of attorney to sell, under which 
the property she sues for is alleged to have pass¬ 
ed. Certain of the defendants calling themselves 
heiresses of Ziimeeroou-nissa, supported the claim 
of plaintiff, under her alleged deed of sale from 
Zuiueeroon-uissa. Dabee Dutt also sues on a deed 
of sale to him dated the 15ih March 1856, from 
Zumc.eroon-nissa. As regarfls these deeds, the 
Principal .Sudder Ameen ludd that Alikoon-nis- 
sa‘s deed from Zumeeroon-nistia was a good one, 
but that the deed put forth by Dabee Dutt was 
not. As to the deed of sale set forth by Imdad 
Ilossein, as given by Alikoon-nissa to him and 
dated the 30th March 1857, the I’rlncipal Sudder 
Ameen holds that deed to be invalid. It may 
be here remarked tliat one Kulub Ilossein 
claimed to have purchased the riglit and inter¬ 
est in a part of the property, by a transfer to 
him under a deed of sale given by Imdad to 
Vilayet Ilossein, which last deed, it is alleged, 
Wits executed under a power from Alikiton-nissa, 
dated the 25th November 18.37. The former 
deeds of sale dated the 30th March 1857 and 
17th July 1858, referring to this transaction, 
were held by tlie Priucipiil Sudder Ameen to be 
invalid. Thus Alikoou-nksa, as plainliSJ ob¬ 
tained a decree lor pos.session, and the cancelment 
of tlie deeds above detailed considered by the 
Principal Sudiler Ameen to be invalid. 

Imdad Ilossein, in the suit in which he was 
plaintiff, averred that he had purchased the pro¬ 
perty for which he sued, from Alikoou-nissa, 
under a deed of sale of tlie 30th March 1857, 
and by one from Akbalooddeen dated the 5th 
iVlay 1858, and he sued to cancel a deed of sale 
dated the 5th May 1858, purjiorting to be from 
him (Imdad) on account of tlie same property, 
which he alleges has been falsely set up by one 
Koonjoo Roy. 

Tlie Principal Sudder Ameen held that neither 
the plaintiff Imdad Ilossein’s deed of sale dated 
the 30th March 1867 from Alikoon-nissa, nor the 
power above adverted to as purporting to have 
been given by AJikoon-nissa to a mooktear for 
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the piirpose of eOecting the sale in question, was 
proved. 

The Principal Stulder Ameen did, however, 
consider that portion of the plaintifl’ Imdad 
Hossein’s claim, which was hiised on the deed 
of sale from Akbalooddc^n, to be valid. An ap¬ 
peal on that point is before the J luige. 

We have heard the Counsel on all the ap¬ 
peals to this Court. The appeals of Dabee 
Dutt Misser and Imdad Ilossein are of the 
same, character, viz. that the execution of their 
respective deeds of sale, and of the powers from 
Alik oon-nissa under which these deeds of sale 
were executed, the payment of the consideration- 
money, and possession of the appellants, were all 
clearly proved. 

The pleader for Imdad Hossoiii urges that the 
power of the. 27th March 18.57, and the deed 
of sale of the .SOth of that month, and the as.sign- 
raent from Alikoon-nissa to John Gale to pay 
rent to Imdad, were in original registered, and 
are duly proved. 

The reasons given by the Principal Sndder 
Ameem for distrusting the alleged deed of s.'ile 
put forth by Iindiul Hossein, d.sted the .SOth March 
18.57, and the power of the 27t.h March 1S.57, are 
these: t. e. that the nower, under which the deed 
pm-ports to have been executed, did not bear the 
seal or signature of Alikoon-nissa, and w!is exe¬ 
cuted iti the ofliee t>f the Cazee merely on the 
intimation of two persons to the efleet that Ali¬ 
koon-nissa had executed the power, and that 
although these two persons and two others, one 
of whom stated he wjis (he writer of the power, 
deposed' to its being a deed of a genuine and 
authentic character, still no act of Alikoon-nissa 


herself was shown in connection with the cx(!- 
cution. 

Now against these reasons it is urged before 
us, that it i.s customary for the powers of females 
to be executed and reoistered as this power is 
alleged to have. been. Ilut alfhougb the ple.ider 
puts in at this stage other powers of this charac¬ 
ter, he does not show us that any property passed 
under them. 

On the whole ease, we cannot find that the 
Principal Sndder Ameen was wrong in coming to 
the cqnclusion that the instruments were not 
genuine. 

The evidence as to any pnrehnse-monev really 
passing is very unsatisfactory, and, in fact, the 
vendor is not in any way shown to have received 
it. Great reliance, however, is put upon the re¬ 
gistration by the Cazee. of llm power. Now 
there is only one witness who deposes to hav¬ 
ing seen Alikoon-nissa give the power; and 
th6 registration by the Cazee, on the information 
of other parties, certainly does not, under such a 
failure of direct fevidence, afford reliable proof of 
the bonS, fide character of the transaction. 

We have now to advert in these cases to 
Koonjoo Ro;y's deed of the 5th, May 18,58, from 
Imdad Hoesein. That deed was set aside, inas¬ 
much as Imdad, having been held to have no 
right of property under his alleged deed from 
AlikooQ-mma, would have no right to trans¬ 


fer such property to Koonjoo Roy or to any other 
person. Koonjoo Roy, however, has not appealed, 
and it is not necessary, therefore, to do more 
than advert to this second transaction. The 
same remarks apply to the decision in the ca«e 
of Vilayet. Ilis deed was set a.side on the same 
grounds as that of Koonjoo Rov, and it is to he 
obseived that Vilayet also has not appealed to 
this Court. We may notice that it is wholly 
unimportant to Alikoon-nissa whether the deeds 
of sale pro]>onnded by Koonjoo Hoy and Vilayet 
he set aside or not, because if by Imdad's alleged 
deed of siile from Alikoon-nissa no properly of ihe 
latter passed lo the former, then no injury could 
accrue to Alikoonnissa from Ihe det'ds set up bv 
Koonjoo and Vilayet. If, however, they had 
been really ini crested in the. c.ase, they might have 
appeale<l; Koonjoo, it must V)e notice ., is a 
servant, and A''ilayet a relative of Imdad. 

It still remains to be seen whetlicr the (iasc of 
Dabee Dutt is not a gof>d one. It was held bv 
the Principal Sndder Ameen, that Dabee Dntt’s 
deed must he set aside, being of a date subse¬ 
quent to Alikoon-nissa’s purchase from Zumec- 
roon-iiissa. The Principal Rudder Ameen remarks 
th.at the witnesses cited to prove D.abee Diitt's 
e.ise were friends and dependants. Now, w<-. mav 
fairly suppose that, in transactions of the natui-e 
of those at T)rescnt undew our view, a yuirchaser 
would wish his own friends to be pres<'nt. and lo 
be available tbercafter in c.ise of neeessitv .as 
witnesses: because to have no seeurity of this 
kind wtmld he e(piivalent to a purchaser le.aving 
himself at the merc'y of a vcii<lor and his depewl- 
ants. This part., therefore, of the reasoning of 
the Principal Rudder Ameen is, in our opinion, 
inconclusive and weak. 

What then are the prominent facts proved in 
respect to Dabee Dutt’s ease ? J’hc eonveyanee 
by Zumeeroon-nissa to Dabee Dutt is satisfac¬ 
torily proved. The only question is, was there a 
real prior purelmsehy Alikoon-nissa fromZnmee- 
roon nissa? On the one hand, Dabee Dutt has 
shown that he gave valuable consideration, and 
paid off mortgage-debts and bond-debts of Zu- 
tneeroon-nissa. He fdso got the mortgage deed, 
which was prior to Alikeon-nissa’s purchase. Thus 
even supposing the Principal Rudder Ameen to 
be correct as to the fact of Dabee Dntt’s con¬ 
veyance being in point of time subsequent to 
Alikoon-nissa’s purchase, still Dabee Dutt would 
have, even as against Alikoon-nissa, the equities 
of the mortgagee whom he had paid off. To this 
extent the Principal Rudder Ameen was wrong 
to say that Dabee Dutt, as subsequent purchaser, 
could have no interests superior to those of 
Alikoon-nissa. 

On the other hand, was Alikoon-nissa’s alleged 
purchase from Zumeeroon-nis-saa bond fide one, 
or merely colorable and benamee ? Alikoon-nissa 
is grand-danghter of Zumeeroon-nissa, Purchases 
of this nature between parties in these relations 
are to say the least improbable and reqnic^strong 
})roof, whereas no money is shoDai to have passed 
from the grand-daughter to the grand-mother. 
Rupees 3,000 are said to have been paid by the 
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grand-daughter. The statements of the two wit¬ 
nesses who depose on this point are conflieting; 
one saying that he saw the cash transferred, the 
other that the consideration was passed by trans¬ 
fer of deeds. It is now pleaded that no motive 
for fraud is proved, It is not for us to say what 
the motive may have been; but it is for us to 
say that, when a grand-daughter purchases from 
a grand-mother, and attempts to oust a stranger 
who purchased bond fide, and without notice, the 
Court must require full and satisfactory proof 
of the bona fide.'i of the transaction, and certainly 
we have not such proof in respect to the alleged 
purchase lor value by Alikoon-nissa from 
Zumeeroon-nissa. 

This being our view of the facts of these eases, 
we bold first, that the IVincipal Sudder Anieen’s 
decision setting aside the deeds of sale of Imdad 
and Koonjoo Roy and Vilayet Ali, must be up¬ 
held, and that ajipeal No. 24 of 18(12 bo dis¬ 
missed with costs and interest. 

We hold secondly, that Dabee Dutt’s deed of 
sale and ri^'ht to the property conveyed to 
him, must be upheld, mid that the rrincipal 
Rudder Ameen’s decision to the contrary must | 
be reversed, and that Dabee Dult Misser be j 
allowed his costs on the same count, and interest j 
at 12 per cent, on those costs from the date of 
the decree of the lower Court, also the costs of I 
appeal No. 472 of 1861, and interest on those | 
costs from this date until paid. 

In the appeal No. 23, the question of costs 
is all that wo have to decide. 

Now the pleadings in that ease were to this 
effect. Imdad sued to set aside a deed, which 
Koonjoo Roy set up, alleging that Imdad had 
executed it. Imdad pleaded that he had not 
done so, and also pleaded that he had got 
the property under a deed of sale from Ali- 
koon-nissa, and Imdad makes Alikoon-nissa a 
party. Now whether Koonjoo Roy was right 
m saying that he bought from Imdad, or Im¬ 
dad right in saying that he did not sell to 
Koonjoo, though a material point in the case 
between them, was an immaterial point in re¬ 
spect to Alikoon-nissa, for if Imdad's statement 
was found to be true and Koonjoo’,s false, or 
vice versa, Alikoou-nissa could not have been 
aflected by the re.sult . Alikoon;iiis.‘ia, therefore, 
was unnecessarily diagged into the case and 
was entitled to have her costs. The I’rincipal 
Rudder Amcen’s decree is, therefore, correctin 
awarding costs to her. Imdad’s present appeal 
is not on the merits in res))cet to the order of 
the IVincipal Rudder Ameen as to Koonjoo Roy’s 
deed, but solely as to costs. It only remains to 
dismiss that appeal for the reasons just given. 
It was at the last moment suggested that Imdad 
. might amend his appeal, but this could not well 
be done in the absence of Koonjoo Roy who has 
not appeared, and whom it wo\ild have been ne¬ 
cessary to summon. He might not have con¬ 
sidered it worth while to appear, as the appeal 
oflm^ stood on^y on costs, but his pleas on the 
re-opening of the question of bis deed of sale 
might have been quite different, Be that as it 


may, we are clear that the conduct of Imdad, 
throughout these transactions is not such ns to 
deserve indulgence, being in our view that of a 
person supporting a fraudulent deed. Apjmal 
No. 23 must be dismissed, and Alikoon-nissa 
must be decreed her costs of that appeal, and in¬ 
terest from that date. Koonjoo Roy not having 
appeared will not be entitled to the costs of the 
appeal. 

We will add that the decision in these cases 
cannot be taken as evidence against such of the 
creditors of Imdad as are not parties to tlie 
suit. 


The 14th February 1863. 

Present: 

The Ilon’ble C. B. IVcvor, W. S. Seton-Karr 
and L. S. .lackson. Judges. 

Iffiortg-age (Veufructuaryi—Conv«r- 
Bion—Agreement—Redemption. 

licgular Appeals from a decision of Mr. L. 
Martin, Judge of Tirhoot, dated the 31«f October 
1859. 

Case No. .30 of 1860. 

Tewarce Loll and others (Defendants) Appellants, 
versus 

Kasseenaiifh and others (Plaintiffs) Respondents. 

Baboos Rommauth Bose and Dwarkanauth Mitter 
for Appellants. 

Baboo KishenKishore Ghose for Respondents. 


Case No. 63 of 1860. 

Kasseenaufh and others (Plaintiffs) Appellants, 
versus 

Bheekarceloll and others, (Defendants) Respond¬ 
ents. 

Mr. R. T. kllan and Moonshee Ameer Ally 
for Appellants. 

Baboo Dwarkanauth Mitter for Respondents. 
Suit laid at Rupees 83,560-8o.-(ip.-5A. 

When the oriKinnl trausactioii is a uaiifructnary mort¬ 
gage, Uin mortgagee i,s ontirled to tiot.hitig beyond the 
repayment of hi.s principal and interest ft oni the usufruct 
of the property Tlie (ourt will not allow additional 
advantages lo be obtained, through the necessity of the 
debttfr, by the conversion of a mortgage into a transac¬ 
tion of a different nature. Once a mortgage, always a 
inorlgngc, is a principle not to be departed from. Conse¬ 
quently an estate mortgaged is always redeemable. 

PL-irNTiFFS, Kasseenautb and others, sue de¬ 
fendants, Bunwtunree Loll and others, for the 
recovery of possession of the villages Rageghola 
and Modimrputtee mortgaged to the delendants, 
with mesne profits of the same. 

Plaintiffs allege that, for the sum of Rupees 
34,001, they, on the 6th May 1833, executed a 
deed of sale of the villages now in dispute to the 
deteiidants, fiheekartteluil and others, who on 
their part, on the 20th May 1833, or Srd Jeyt 
1240, executed an ikrarnfunab, promising to 
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te-oonvey tho property to the plaintiffs, if they Prom this decision two appeals have been pre¬ 
paid the sura borrowed, with interest, on or before ferred to this Court, oue by the defendants below, 
the 27 th Bhadro 1233, or August 1848, that is against so much of the judgment as declares the 
vdthin 15 years, 3 months, and 17 days, fnrai the original transaction a mortgage and to be still 
date of the execution of the deed of sale: that in force, aiid the other by the plaintiffs against 
on the 21»t of the same month, viz. May 183.1, the that jiart of it which doclarea that the principal 
defendam-s advanced to them a further sum of of the imn-tgnge is still unsatisfied. 

Kupees 3,7.30, fiir wliicli formal doeument.s were On the part, of the .lefendants it was urged by 
inter-changed with the defendants, acknowledging Baboo Dwarkanautli Milter, that an ul-solute 
on the one side the payment, and on the other, a conveyance cannot be converted into a morigaore 
receipt of that sum; that dcfmdants have been agreement subsequent; that consequently tCe 
in .possession and realized from tlie nsufruet of j „|,,.olute sale of the property maile on the fith 
the property more than the principal of the debt | May, could not be converted into a eoiiilitlonal sale 
llupees 37,500, with interest; hence the present | or jnorttr.age by the ikramamah of the 20th. In. 
j i- j , Kiipfiort of this argument the pleader cited Coote on 

The o.'fendants plead l.v<, that the ongmal ]\lortg<‘igc, page 21, wherein it is observed, “that 
transaction was an out-and-out s de and not a equity looks to the substance anti not to the form 
mortgage, ns is evidenced by the ikrarnam.ili of thing.s, and, therefiire, on the one hand it coii- 
executed by them, dated 20t!i May 18.i3, and gjders a purchaser after an agreeinciit for an nb- 
conseijueiitly, the present suit is hatred under .solute sale the actual owner before conveyance, 
the Statute of Lmutation ; that again, the ikrar- j,,„j other hand, when the agreement is 

namah of 20t.li May was made null and void by ^ oiortgage, it considers the morigagor the 
the^ term of the ikrarnamah executed by (he actual owner after conveyance; that, consequent- 
plaintiff; on the 21.st May,Vbc) covenanted that ]y, as soon ns tlie agreement for an absolute sale 
if the money they advanced, »tz. Kupees 3,750, be jg executed, ami the consideration paid, the 
not re-paid within the time specified in that deed, vendor is in equity a stranger to tiic estate, and 
the stipulations of the first deed (be tliey of Avliat- any subsequent transaction between him and the 
soever nature they might) are to be no longer in p,{,.pi,aser, cannot, it should sc.-m, have the effect 
force; and tliat, as the payment was not minlc of divesting the ownership from tlie purchaser, 
within that tunc, atiy claim loinidod ou the first and re-vostinir it in the (triginal vendor without 
deed has become a nullity. Moreover, the ex- ^le intermediate step of a re-ymrehasc to the 
amination of the accounts, admitting the transae- vendor." It was moreover urged, on the part 
tion to be a mortgage, will show that their d.iim of the defendants by their pleader, that evert if , 
has not been discharged from the profits of the original transactions were a mortgage, it had 
villages. , . . , . liecomc of no effect by the. second ikrarnamali. 

The Judge was of opinion that the original dated the‘ilst May, executed by the plaintiffs,, 
transaction as to the Rupees 34,001, between viliich was in fact, an hypothecation of his remain-% 
plaintiffs and defendants, was a mortgage, and, of redemption, and which, at the ex- 

therefore, the suit was not barred ; that, moreover, pp,.i„d mentioned in it, made hoih the 

the subsequent transaction as to the Rupees 3,750 ikraniamah and the second null and void as 
was a mortgage also, that is, an addition to the a<minst defendants. 

original debt was thereby luaxle, as security for ‘'’on the part of the plaintiffs it was contended 
which Hic original mortgage was granted. 1 hat accounts upon which the Judge had 

this is the nature of the second transaction, defend- relied were not trustworthy, and that the prin- 
ants nave, ay ineir own acts admitted, for they | ,,j ,j interest of the other debt to the 
have sued, though unsucce.x.sfully, in conseqnenee defendants had been more than satisfied from the 
of certain irregularities in the notice of lorecln- usuft net of the property. 

aurc, in which Rupees 34 001 was entered in the qq.is case was before the late Sadder Court* 
room of llupees 3,750, fur the curmnnation of on tlie 26th November 185i, and was for te<*h- 
their possession under the second ilu'urnaniah. reasons then dismissed, but so as not to 

On the question of account between the parties, (^(iprive the phiintifTs of the power of proceeding 
the Judge observes that tlie vakeels of both afresh, shoold they think nt, upon corx'ect aver- 
parties, in presence of the Court, mutually agreed as to the amount actually received by them; 

to accept, as data for the amustmeut of mesne moreover, remarked that any objections 

profits, the account furnislied by loolsemm of lavtr as to the effect of the second inatrument of 
Ameen. The result of the adjustment ib that, guer May 1833, in converting the sale from a con- 
deducting interest at 12 per emit on the principal ),o an absolute one, or the like, which 

of the debt,rthat is Sicca Rupees 37,750, or jjavg not been decided in this appeal, will of 
Company’s Rupees 40,266, ^during the p^iod of (.(mrse remain open between the parties, 
shit, the interest has entirely svrallowed up the plaintiffs in the previous case, whilst ad- 

usafroct, leaving the pmcipal of the debt still niitting the ikraniamah executed by them on 
undisebgreed. The Judge, consequently, dismiM- 2 ig(; May, denied that they had received the 
ed the plaintiff’s ewam for possession, on the Bnpggg 3,750 mentioned in it. The lower Court 
ground that the mortgage, prmcipal, and interest that they had received the same, and they, 

had not Wn satisfied out of- the usufruct of the_-1 

property, vrilh all tbte costs of suit. • Decialom tor ISSl, pag«» 686, 693. 

^ 9 - 
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therefore, in the present suit, admit that fact, 
and add this sum to the Rupees 34,001 borrowed 
under the previous allegfed mortgage by them. 

Taking up the defendant’s appeal first, wc 
would observe, that tliere can be no question as 
to the correctness of the doctrine ci(ed by the 
pleader from Coote on Mortgage, namely, that 
an absolute conveyance cannot be converted 
into a mortgage by agreement subsequently, but 
that doctrine is altogether inapplicable to the 
circumstances of the present case. Here we 
have no absolute conveyance subsetjuently con¬ 
verted into a mortgage by an ikrarnainah or 
iigreemeut, but wc have an ikrarnamaU which 
happens to have been made on a subsequent 
(lute, in consequence of an absence of the proper 
stamp at tl»e lime of w'ritiiig the deed of sale, 
and which, moreover, recites that it is to be read 
as if executed on the tith May, simultaneously 
with the deed of sale. In the face of this docu¬ 
ment, signed by the dei'e:idant.s, it is futrle for 
them to argue that the e.xeoution of the ikrar- 
iianinh was fin agreement subsequent. The 
tenns of the agreement were a simultaneous 
transaction with the sale; the record of that 
agreement happens to be from accidental cir¬ 
cumstance a lew days later in date, but this dif- 
fercm'c of (late cannot alter the nature of the I 


whole, the instrument may be fairly construed 
as only giving defendtmts a security lor the addi¬ 
tional sum borrowed under it, that security 
being the continued tenure of the estate already 
held by them as security for Rupees 34,001, lu 
giving this interpretation to the deed, the Court 
reconcile the claims of the mortgagor and the 
mortgagee, with what th^, ju^ciples above laid 
down require. % 

Wc, therefore, coinciding in the view 

which the Judge has takert' tpihe transaction 
between the parties, dismiss the defendants’ 
appeal with costs. 

As to the plaintiffs’ objections against the ac¬ 
counts upon wliich the Judge’s decision i8>».sed, 
they seem to us to be baseless. A most (;aref<jl 
locd enquiry was made, and according to the 
agi cement of both parties, the case has been 
settled in conformity with the return made by 
Toolaeerara Amcen. '1'he otjjections urged against 
the charge of interest is as baseless as those made 
against the Mofussil Ketui ns; and as the memo¬ 
randum of principal and itit(>rest dratvn up by the 
Judge, is prepared in strict accordance with law 
and precedents we sec no reason for interfering 
with the Judgment of the Judge, but dismiss the 
afipeal with costs. 


original tnansaetion between the parties as un¬ 
derstood by both of them, and that was dearly 
a mortgage. 

lint even if the original Iransadion be a 
V mortgage, it is contended by the defendant’s 
pleaders that it has become a.s if it hud nevto' 
been by the terms of the ikraniamali, on the 2<ilh 
May 1833, executed by the plaintiffs, by which, 
if the sum of Rupees 3,75o be not paid within 
two years, both the deeds arc bo null and void 
against the defendants. • 

The original transaction we hold to be .a usu¬ 
fructuary mortgage. Such being the case, the 
mortgagee is entitled to nothing beyond the re¬ 
payment of his principal and interest from the 
usufruct of the property, and the Court will not 
allow additional advantage to be obtained, 
through the necessity, it may be, of the debtor, 
by the conversion of a mortgage into a transac¬ 
tion of a different nature. Once a mortgage, 
always a mortgage, is a principle not to be depart¬ 
ed iVom, and being a mortgage, an estate mort¬ 
gaged is always redeemable, and the law will 
contest even an express agreement of the parties, 
and will let a man loose from his agreement and 
admit him to redeem a mortgage. Coote on 
Mortgage, page 11. 

Guided by these principles, we should alto¬ 
gether refuse to allow a person by the non-pay¬ 
ment of Rupees 3,750 in two years to shut him¬ 
self and to lie shut out of the power of redeera- 
jSting his estate mortgaged for Rupees 84,001, 
within a term of fifteen years expressly allowed 
for' redemption, and to give the effect to the 
ikramam^ of the 20th May contended for by 
the defenoants’ Counsel. But looking to the 
terms of the ikramamah dated the ilst May 
executed by the plaintiffs, we think that, on tlm 


The ]Plh February 1863. 

Present: 

The Ilon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble H. T. Raikes, H. v. 
Bayley, and F. B. Kemp, Judges. 

Sresumption (of XiakheraJ}—jrnrisdlo- 
tiou (of Collector)—Onus 
probandi—Special Appeal. 

Case No. 1914 of 1861. 

Special Appeal from a decision of Mr. • E. F. 
Lautour, Officiating Judge of Behar, doted the 
12rA July 18G1, reversing a decree of Mr. W. 
J. Longmore, Volkctor of that District, doled 
the Srd June 1861. 

Maharanee Inderjeet Koonwur (Plaintiff) Appel¬ 
lant, 

versus. 

J 

I Chokew Sahoo (Defendant) Respondent. 
j Moonshee Ameer Ally end Moulvee Aftaboodeen 
j Mohamed for Applllant. 

I Baboo Kishen Sueca Mooherjee for Respondent. 

I A suit to resume a lakUeraj tenure under Section 28 
Act X of 1869 will not lie upon the ground that the 
tenure is invalid, but merely upon the gri.und that the 
lakheraj was granted after 1st December 1780 ; andtllB 
anus prebandi in such case is on the plaintiff. 

A special appeal will lie if the decree and judgMent 
taken together show that the decision is erroneous. 

In this case the plaintiff sued to resume b 
lakheraj tenure, under Section 28 Act X of 1850. 
Such a suit cannot be maintained upon the 
ground that the tenant holds under an invalid 
tenure, but upon the ground that he holds under 
a tenure invalid for tfc reason mentioned in Sec¬ 
tion 10 Emulation XIX of 1793, viz, “that 
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the erant under ivhich he holds was made since 
1st December 1790.” 

To obtain relief under Section 28 of Act X 
of 1859, the plaintifi' must prove that the tenant 
holds under such a grant. In this case the Col¬ 
lector found that he held under a grant purport¬ 
ing to have been made prior to 1790, but that 
the alleged grant was not genuine ; and he gave a 
decree for resumption in favor of the plaintiff. 
The Judge on appeal stated in his judgment that 
there were strong grounds for believing that the 
alleged grant was valid; and that as the plaintifi 
had failed to prove that defendant held under | 
an invalid tenure, the decree of the lower Court j 
was wrong, and he reversed the order of the Col¬ 
lector with costs payable by the respondent. 
The Judge was wrong in stating that the plaintifi’ 
was bound to prove that the defendant lield 
under an invalid tenure; but he ought to have 
stated that the plaintiff was bound to prove that 
the defendant held under a tenure which was in¬ 
valid uiKin the ground that it was granted since 
1st December 1790, and that having tailed to do 
BO, the Collector ought to have decreed in favor of 
the defendant, leaving the plaintiff to proceed by a 
regular suit for resumption. 

It is now contended before us, on behalf of the 
respondent, that the decree of the Judge tvas right, 
and that the decision of the Judge would not be 
binding as to the validitjf of the Sunnud in a regu¬ 
lar suit for resumption instituted in the ordinary 
Civil Court But we think that the Judge has 
substantially found, in his judgment, that the 
plaintiff has failed to show that the defendant held 
under a grant made subsequent to 1790, because 
he held under a grant made prior to that date, and 
that that grant was valid. If the judgment and 
decree be allowed to stand, a Court of ordinary 
Civil Judicature would probably consider itself 
hound by the Judge’s decision as to the validity 
of the grant. Looking at Sections 372 mid 373 
Act Vill of 1859, we think that the plaintiff has 
a right to appeal specially againsl the decision of 
thelower Court, if the decree, as explained by the 
judgment, is erroneous, for by Section 872 it is 
enacted that “ a special appeal shall lie from all 
rfccMtotifl passed in regular appeal” by the subor¬ 
dinate Courts, and not merely from all decrees. 
Section 373 says that the application for appeal 
shall be accompanied by copies of the judgment 
and decree of the lower Court; and Section 376, 
which speaks of reviews of judgments, uses the 
words “ decree” and “judgment” in such a man¬ 
ner as to lead us to think that by the word “ deci¬ 
sion” the Legislature meant the decree and judg¬ 
ment taken together, and not simply the decree 
unexplained by the judgment. 

' For the flbove reasons, vte think that the ap¬ 
peal ought to be decreed with costs; that we ouglit 
to give the same decree as the Judge ought to have 
done, viz, to reverse the dedsion of the Collector 
with oosts, upon the ground that the plaintiff failed 
to prove that the defendant held under a grant 
made niice December 1799; and, consequently, 
&il^Jo prove that the case was one in which 
jurilpfli^oa wa$ obnferred upon him by Section 28 


Act X of 1869; leaving the plaintifi' to file a regular 
suit under Section 30 Regulation II of 1819, in 
which the validity of the grant set up by the de¬ 
fendant would be investigated and determined. 

The appeal is decreed without costs, and the 
decree of the Collector reversed. The costs of 
both the lower Courts to be paid by the plaintiff, 
the present appellant. 


The 19th February 1863. 

Present: 

The Don’ble Sir Barnes Peacock, Kt., CViiV/ 
Justice, and the Hon’blc H. T. Raikes, H. V. 
Bay ley, F. 11. Kemp, and L. S. Jackson, Jndf>es. 

Adjustment of Account (Proof of). 

Case No. 822 of 1862. 


Special Appeal from a decision pa.ssed by Mr. J, 
C. Dndgson, Additional Judge of Dacca, dated 
the ]*f February 1862, reversing a decree of 
Moulvee Mahomed Nazim Khan Bahadoor, 
Principal Sadder Ameeii of that District, dated 
the 13f/i July 1861. 

Poornima Chowdbroin and others (Plaintiffs) 
Appellants, 

versus 


Nittanund Shah and others (Defendants) Re¬ 
spondents. 


Moonshee Ameer Ally and Baboo Onoocool 
Chuuder Mookerjee for Appellant. 


Baboos Dwarhsmauth Mitter and Sreenauth Doss 
for Resjiondents. 

The adjustment of an account may be proved by 
verbal evidence, and need not necessarily be in writing 
signed by the [larty to bo bound. 


In this case the plaintiff sued upon an adjust¬ 
ed account. The first Court held that the plaintiff 
had proved the adjustment of the account. The 
Judge reversed that decision ujion the authority 
of two cases decided'in the late Sudder Court, 
viz., Ramgopal Nundee versus Sreeram Put- 
naick, December 1859, p. 1228—and Bhoopnarain 
Sahoo versus Shogolan Sahoo, Sudder Decisions 
1862 p. 694. In the latter case, the Court referred 
to a decision in the Ptivy Council (Soorabjee Va- 
cha Ganda versus Koomanee Manickjee, 1st 
Moore’s Indian Appeals 47); but all that was deci¬ 
ded in that case was that one party could not bind 
the other party by an adjustment made himself 
alone in hiso-wn books. In that case there was no 
evidence whatever to show that the defendants had 
adjusted or acknowledged the correctness of the 
accomit. We are of opinion that the adjustment 
of an account or the acknowledgment ,of its cor¬ 
rectness may be proved by verbal evidence in the 
same manner as any other fact; and that the Judge 
was wrong in point of law in holding that the 
adjustment could not be proved except by an 
acknowledgment in writing, or by a signatme or 
visible mark. The Judge was, no douW, right in 
acting upon the decision of the late Sudder Court; 
but we think that those cases were eironeously 
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decided. The case must, therefore, Ikj remanded 
to the Jud^etotry whether, in fact, there was any 
adjustment or not. We entirely agree with the 
two learned .ludges who reserved this case tor 
the opinion of a Full Bench. 


The 19th February 1863. 

Present : 

The Hon'ble Sir Barnes Peacock. Kt., Chief 
Justice, and the Hon’ble H. T. Raikes, H. V. 
Bayley, F. B. Kemp, and L, S. Jackson, Judges, 

Special Appeal—Order relating' to 
execution of decree. 

Case No. 300 of 1862 

Miscellaneous Appeal from an order passed by 
the Judge of Behnr, dated the 9tA April 1862, 
affirming.an order passed by the Principal Sad¬ 
der Ameen of that District, dated the I4th 
March 1862. 

Mahomed Hossein, Petitioner, 
versus 

Sheikh Afzul Ally, Opposite party. 

Moanshee Ameer Ally and Moulvie Aftahood- 
deen Mahomed for Petitioner. 

Messrs. O. and C. Gregory for Opprisite party. 

ITndor Section 11 .\ct 23 of ISfil, a special appeal 
will lie from a decision passed in appeal from an order 
relatiii;» to the execution of a decree. 

Tub question which has been re.served for the 
consideration of a full Bench, is whether a special 
appeal will lie from an order regarding the exe¬ 
cution of a decree passed by tlie Principal Sndder 
Ameen, and confirmed on appeal by the Judge. 
One of the learned Judges (Mr. Justice Camp¬ 
bell) thinks that a special appeal will lie; the 
other Judge (Mr. Justice Steer) thinks that it 
will not. 

We are of opinion that,rt-eading Act XXIII of 
1861 and Act VlII of 18d9 together as one Act, 
a special appeal will lie from decisions ]»assed in 
appeal under Section 11 of Act XXIII of 1861. 

Section 364 of Act VIII of 1859 enacts, that 
“ no appeal shall lie (rom any order passed after 
decree, and relating to the execution thereof, 
except as is hereinbefore expressly provided.” 
Section 283 is the Section referred to by the 
words “ except as is hereinbefore expres.sly 
provided;” and it enacts that “all questiotis 
regarding the amount of any mesne profits 
which, by the terms of the decree, may have 
been reserved for adjustment in the execution of 
the decree, or of any mesne profits or interest 
which may be payable in respect of the subject- 
matter of a suit between the date of the institu¬ 
tion of the suit and execution of the decree, as 
■well as questions relating to sums alleged to 
have been paid in discharge or satisfaction of 
the decree or the like, shall be determined by 
order of the Court executing the decree, and not 
bjy separate suit; and the order passed by the 
Court shall be open to appeal.” 


This Section, it appears, was considered by the 
Legi-dature as^^not going suflSciently far; and, 
therefore, by the Ist Section of Act XXIII of 
1861. it was altogether repealed. Section 364 of 
Act VIII of 18S9, however, remains unrepealed. 
But, in lieu of Section 283, a new Section was 
inserted in Act XXIII of 1801, namely. Section 
11, which provides for a much larger class of 
cases than was provided by Section 283. Section 
11 enacts that “all questions regarding the 
amount of any mesne profits which, by the terms 
of the decree, may have been reserved for adjust¬ 
ment in the execution of the decree or of any 
mesne profits or interest which may be payable 
in respect of the subject-matter of a suit between 
the date of the institution of the suit and exccu-^ 
tion of the decree, as well as questions relating 
to sums alleged to have been paid in discharge or 
satisfaction of the decree or the like, and any 
other questions arising between the parties to the 
suit in which the decree was passed, and relating to 
the execution of the decree, shall be determmed by 
order of the Court executing the decree, and not 
by separate suit, and the order passed by the 
dourt shall be open to appeal.’’ 

There is, therefore, an addition in Section 11 of 
ActXXIIIof 1861, to that which was originally 
included in Action 283 of Act VIII of 1869. 
With that addition—the addition being “ any 
other questions relating to the execution of a 
decree”—Section 11 of Act XXIII of 1861 
was intended to be substituted for Section 283 
of Act VIII of 1859; and Section 44 of Act 
XXIII of 1861 enacts “that this Act (». e. 
ActXXIIIof 1861 ) shall be read and taken 
ns part of Act VIII of 1859.” By taking the 
Act of 1861 and readingit as part of Act VlTI 
of 18.59, so far as this particular case is concerned, 
it is the same as if Section 283 had been struck 
out of Act VIII of 1859, and Section 11 of Act 
XXin of 1861 had been inserted in its place; 
and it must, therefore, be read in conjunction 
witli Section 372 of Act VHI of 1859. That 
Section (372 of Act VIII of 1859) enacts that, 
“ unless otherwise provided by any law for the 
time being in force, a special ai)peal shall lie 
to the Siidiler Court from all decisions passed 
in regular appeal by the Courts subordinate 
to the Sudder Court, cm the ground of the 
decision being contrary to some law or usage 
having the force of law, or of a substantial error 
or defect in law in the procedure or investigation 
of the case, which may have produced‘error 
or defect in the decision of the case upon the me¬ 
rits and on no other ground.” We must consider 
then what is meant by the words “ a special 
appeal shall lie to the Sudder Court from all 
decisions passed in regular appeal.” Nor is 
there any particular meaning to be attached 
to the words “ regular appeal,” which would 
have prevented a special appeal lyinff from gn 
order passed under Section 283, or which would 
now prevent a special appeal from orders passed 
in appeal under Section 11 of Act XXIII of 
186t. We think that the words “regular ap¬ 
peal ” in Section 372, mast mean a general appeal 
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i. e. an ajinoal which will lie on any gi-ound of 
orror, whcdier of fact or of law, in contradistinc- 
tiou to a special appeal which is limited to the i 
particular grounds of eirors pointed out in 
Motion 372, and which may be, for this purpose, 
shortly described as errors in law. If this were 
not so, a special appeal wouhl not lie from a. de¬ 
cree passed on appeal untler Section 332 of Act 
VIII of 1.359, lor that Section does not n.se 
the words “regular appeal,” but merely the 
word “ appeal ” and in the same way as the 
word “ appeal, ” was used in Section 283, 
and is now used in Section 11 of Act XXIII of 
1861. Section 332 says—“ Except when other¬ 
wise e.'tpressly provided in this or any other 
Regulation or Act for the time being in force, 
'*«« appeal shall lie from the decrees of the Court.s 
of original juri.sdicti(m to the Courts authorized to 
hear appeals from the decisions of those Courts 
yet it is from decisions passed in appeal under 
that Section that most of the cases of special 
appeal which come before us arise. 

'fhere appears to ns to be no reason why a 
special appeal should not lie from decisions in 
appeal passed under Section 11 of Atjf XXIII 
of 1861, as well as from decisions in appeal pass¬ 
er! under Section 33 J of Act VIII of 1859. 

It has been verv properly urged by the vakeel 
in support of the special np[)eal* that, unless a 
special ttp{>eal will lie. tlieio is no remcily against 
errors or defects in law in <lceisions passed by the 
first Appellate Ci>urt, iinisniurrhas Section 11 ex¬ 
pressly provides tliat tin* rpiestions therein men¬ 
tioned shall be rlelrrrminctl oy the Court executing 
the decree, anrl not by regular suit, and «ll()w.s 
an appeal from the order passed Now, difficult 

f pinUs of law may arise imthe execution of a decree, 
t may be, tis observed by the learned Judge, 
Mr. Cani|)bell, that r)n the face of the proceed¬ 
ings there may be a glaring error in point of law 
in the decision of tlie Appellate Court, and yet 
there would be no remedy, if .a special appeal 
does not lie. For instance, a decree might order 
that the debtor's child should he taken and 
sold in execution of the decree, and if the lower 
Appellate Court uphcl<l that ordi*r, would not a 
special appeal lie to this Court ? We do not put 
this case as one likely to occur, but merely to 
test the principle. We think that a special ap¬ 
peal would lie in such a case, just as much as in 
the ca.se of a decree passed in what i.s ordinarily 
called a regular appeal. There is nothing in 
Section 372 which would prevent such an appeal, 
the words of that Section are very gcnoral — 
“alZ dt'cuions passed in regular appeal.” The 
words are not limited to decn-^n so passed, and 
apply equal to ordirs. It is certainly Hue 
that the wor^s of Section 11 of Act XXIII 
of 1861 confine tlie appeal given by that Section to 
orders passed by the Court executing the decree, 
for it says that all the questions referred 
to “ shall be determined by order of the Copt 
executing the deoree, and not by separate suit; 
and the oi*der,s passed by the Court shall be open 
to appeaL’J Therefore, it is only a decision of the 
Court pronouncing the decision with reference to 


the execution of a decree which is declared to 
be open to appeal. But then comes Section 44 
of that Act, which in effect says that Section 11 
shall be read in the same way as if it .had been 
introduced into Act VlII of 1869. It must, 
therefore, bo read together with Section 372 of 
the latter Act, which says that a special appeal 
shall lie upon the grounds mentioned therein, 
notwithstanding the wording of Section 11 of 
.\ct XXIII of 1861. We think that a right of 
special appeal was conferred by theeflect of Sec¬ 
tion 372 of Act VIII of 1859 as much in casc.s 
falling under Section 283, as in those falling under 
Section 332; and that a special appeal now lies 
from an order in appeal under Section II of Act 
XXIII of 1861. 

Section 257 of Act VIII of 1859, to which our 
attention was called in the course of th argu¬ 
ments, says that “ such orders (*, e. an order Con- 
finnini a sale) unless appealed from, and if up- 
pea led from, then the order passed on the appeal, 
shall be final." Here it is quite clear that a 
special provision is made that an order confirm¬ 
ing a sale, if not appealed from, or the order on 
appeal, if the first order is appeah'd from, shall be 
final. There being that exi-ress provision, it falls 
within the excepting part of Section 372, which 
says that, “ unless otherwise provided by any law 
tbr the. time being in force, a special appeal shall 
lie, &c.” A special !i|)peal will not, therefore, lie 
from an order under Section 257, as that i.s a 
case otherwise expressly provided by the parti¬ 
cular Act; and there is a similar .Section 269. 

But the Legislature has not provided in a. simi¬ 
lar manner for cases falling umlcr Section 11 of 
Act XXIII of 1861, or .Section 283 of Act Vlll 
of 1859, any more than for the cases falling uhder 
Section 332 of .X.ctVIIlof 1859. Those case,s 
fall under the general law, and are not excepted 
from the provi.sions of Section 372. We are con¬ 
firmed in our view that it was the intention of 
the. Legislature that a special appeal should lie in 
certain cases, from orders?, as well as from decrees, 
by .Section 27 of Act XXIII of 1861. That Sec¬ 
tion speaks of special appeals from orders, as well 
as special appeals from decrees. 

We think that the point which has been refer¬ 
red to us, must be decided in accordance with the 
view of the learned Judge who thought that, in 
cases of thi.s description, a special appeal would lie. 

The 21st February 1868. 

Present: 

The Ilon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. T. Raikes, H. V. 
Bayley, P. B. Kemp and L. S. Jackson, Judges. 

Jurisdiction of Civil Court (Sxtof- 
tion)‘-aeviev of Judgrtnent (Exten¬ 
sion of tiine)--&eferenoe of points 
of Esw to Sijli Court. 

Case No- 422 of 1862. s*. 

Miscellnmom Appeal from an order passed by 
Mr. Q. A. Pepper, Officiating Judge of Tip- 
perah, dated the 30th May 1862. 



THK WERKLY BErORTER. 


85 


Kamguttee Doss, Petitioner, 
versus 

Gholam Ahmed Khoudkar and others, Opposite 
party. 

Bfihoos Prosunno Coomar Seiu, Chnnder Madhnh 
(3hose, Kalee Mohun Doss and Mr. II. Slain- 
forth for Petitioner. 

Baboo Bomesh Chnnder Mitter for Opposite party. 

A charge of exfovtion can be entertained in n Civil 

Court . , . , . 

A Judge hns power to grant a review of judgment 
notwithataniliiig that a period, exceeding 90 days lias 

*'*rcdn'tR of law' may be referred under Section 28 
Act XXIII of 1861. 

Thebe is no doubt that the decision of the 
lower Appellate ('ourt is erroneous on a point of 
law. It is alleged that certain monies were ex¬ 
torted from the plaintiff by dure.ss, and a suit was 
instituted to ree.over the monies so obtained. 1 he 
Judge was wrong in saying that a clumge, of ex¬ 
tortion could not be entertained in a Civil Court. 
He has not cited any authority in support of his 
decision, nor given any reasons. The decision, 
however, of the ,)udge, is final, ihe claim being to 
recover a sum of money not exceeding Rupees 
500. We think that an application should be 
made for a review of judgment under Act VIII of 
1859. and a copy of our judgmeui may be sent to 
the Court (or its guidanct*. 

We are of opinion that the Judge has power to 
grant a review of judgment, notwithstanding a 
period exceeding 0() davs has elap.sed. and as the, 
delay has occurred in consecpienee of bringing the 
ojise before tliis Court, there is a sufiiei. nl rea.son 
why the time fiir making the application (or re¬ 
view of judgment should he extended, and Ihciv- 

view granted. , „ 

We may add tlinfc if the Judge feel any dim- 
culty on a point of law when he comes to deter¬ 
mine the case upon review of judgment, he mav 
refer that point of law for determination by this 
Court under the provisions of Section 28 Act 
XXIII of 1861. 


The 27 th Februai 7 1863. 

Present: 

The Hon’ble C. Steer, W. S. Seton-Karr, and 
G. Campbell Judges. 

Jftgflicera fifra^ed under ** 

Iteirulatloxi 3C**- 1805—Bequeawa- 
tlon of. in eaeoution of decree. 

Case No. 521 of 1861. 

Miscellaneous Appeal from an order passed by 
Baboo Tarrakant Biddyashagur, Principal 
Sudder Amsen of Cuttack, dated the AOih 
August 1861. 

Shaik Zumeelooddeen Mahomed, Petitioner, 

^ versus 


Rtisslck Chand Addy and others. Opposite party. 
Moulvee Murhamui Hossain for Petitioner. 


Boboos Juggadanmd Mookerjee, Kislien Succa 
Monkerjee, and Dwarkauauth MiUer for Oppo¬ 
site party. 

The rights and interests, of a judgment-debtor in a 
iagheer granted under Scotion d4 Kcguiation XII. 18(T.* 
«inn<n lie sold in execution of a decree. The Court 
sboiibl spqnestrntc the property and make the proceed.s 
availaWe during the life of the debtor for the payment 
of the money (iocreed Stesr J). 

Mr. Justice Sieer.~~ln this case a decree-hold¬ 
er has put up (o sale, and hns sold, the rights 
and interests of his ilcbtor in a jagheer. The 
jao-heer is one confemul by law (Section 34 Re¬ 
gulation 12 of ISO,'!) to the ancestor of the debtor. 

H is contended fur the debtor that such a jagheer 
cannot he sold, and that the Lower Court, instead 
of selling it, ought to have attached it, and paid 
the debts of the defendant out of the proceeds. 
Whatever the nature of the jagheer may be— 
whetlier the jaglmet was the absolute property of 
the original grantee, or whether his interest in it 
was only a life-interest—it is quite clear that the 
iagheer(lnr.s for the time being have some sort of 
Vi'dits and interests: and as a sale in execution of 
a (Iccree is only a sale of rights and interests, the 
sale made in this case ought to he allowed to 
I stand, it is no part of tlie present diity of the 
1 Court to decide whether the sale made in execu- 
; tion is one of the rights and interests of a party 
i who is the .absolute owner, or a sale of merely the 
' rights and inteicstsof one who owns but a life- 
' interest in the estate. I'his is an important qnes- 
t ion which this Court has no right to determine 
in siK'h a summary enquiry as the present. It is 
sufficient for the Court to know that the debtors 
have some rights; and a.s any .sort of right ma;y be. 
made the suhjeet of sale in execution of a judicial 
award, the present sale, which is and can only be a 
sale of that nature, should not be intertered with. 
If either party desire to know more particularly 
what the nature of the rights and interests arc, 
they can resort to a regular suit fi>r. that purpose; 
j but it would be quite out of jilace if this Court, 
sittiim as a Court for miscellaneous appeals, were 
to en?er into any question which does not neces¬ 
sarily arise ; an(l it is not a noces.sary question to 
enquire wind, the exact nature of the jagheerdar’s 
rights and interests are. As a sale of rights and 
interests, whatever they may be, I would confirm 
the sale and dismiss the appeal with costs. 

Mr. Justice Campbell.—1 dissent from my col¬ 
league’s judgment m this case, I think that the 
Principal Sudder Ameen’s expressions amount to 
a declaration that the land is alienable by sale, and 
that we are bound to decide whether that declara¬ 
tion was correct or not. I think that it was neces¬ 
sary to determine this point before the sale was 
allowed. It is not consistent witii justice or policy 
to sell without enquiry (he germs of future litiga¬ 
tion. The ground is or ought to be, as fat as 
possible, cleared before the sale is allowed—that 
B, preliminary objections to the alienation of the 
property should be, as far as possible^ disposed 
of. It is not desirable, without dispo.stng of such 
prehminary points, to expose for sale a mere gam¬ 
bling and speculative interest in prospective law- 
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suits—especially, where, as in this case, the rights 
ofcfuture generations are concerned, and an impro¬ 
per sale will not only give the purchaser an uncer¬ 
tain and doubtful interest subject to long future 
claims, but will also, by alienating the possession 
and transferring the use and dominion to a stran¬ 
ger, pla :e tbo next heirs (of such according to their 
claims) in a much worse position than if tluy had 
succeeded their ancestor. I hold, therefore, that, 
on the one hand, the purchaser of these rights, 
under the declaration of the alienable character of 
the land cannot be held to his bargain, on the sup¬ 
position that be may after all have got only a life- 
interest ; and, on the other hand, that the rights 
and interests of the present possessor should not 
be sold till it is determined whether the property 
is or is not on nlicnable property. If it is not, I 
believe that the proper course would be to seques¬ 
trate the proceeds, not to submit to speculative 
sale a life-interest in the proj)erty. On the point 
then that, at this stage, w'o are bound to deter¬ 
mine whether the property is or is not alienable, 
instead of leaving the question for litigation in 
future generations, I have a very decided opinion. 

Coming then to the question whether the pro¬ 
perty can be alienated, tliere is, I think, more 
room for doubt, chiefly arising to my mind from 
the eircuiu.slance that it seems to be generally 
held that rent-free hind hold under hereditary | 
grants i.«, in Bengal, an alienable property. If 
this land had merely been held under a Govern- 
inent grant to the donee and hi.<i heirs for ever, 
it may well be that the Exeeutive Ooverninent 
having no power to create an entail, and the terms 
not very widely differing iVoin those of other 
rent-free grants, the tenure might be held to be 
alienable. But in this case the grant being 
confii med by an express law, the legal validity 
of which, whether to create an ciit-ill or to make 
any other setllemeni, is undoubted, upon con¬ 
sideration I am of opinion th.it a grant so made 
by law to a man and his heirs for t'vcr is of the 
tiatnre of a perpetual entail. The term is, I 
think, not used in an ordinary matter-of-eourse 
way to signify a complete grant, but is a gr.int 
to perpetuate the memory of political services 
to be continued In the family for ever. My 
principal dilliculty in the way of this interpreta¬ 
tion his been that it appears from the terms of 
the law that the land belonged to the oerson in 
wbom the rent-free tenure was lawtowcd previous 
to the grant, being doubtless ordinary revenue- 
paying land. It might doubtless well be 
argued that the Government might assign the 
revenue, but could not give away the pre-existent 
zemindarce-rights. And if the grant had be^ 
an executive grant, it cert.ainly would have been 
80 . ^Biitastbe matter in liict stands, I think 
that' the Legislature having power to deal with 
property as it thinks fit, has, m the exercise of , 
Jts superior and plenary powers, by law settled 
this estate, zemindaree and rent-free rights to- ! 
getfaer in perpetual entail in the family of the 
jageerdar just as on a late occasion an estate ! 
a.s by law setlled on the successors of a Parsee i 


Baronet. 1 think therefore that the sale should 
he reversed, and the Lower Court directed to 
sequestrate the properly and make the income 
available so long as the judgment-debtor lives or 
till the decree-holders are satisfied. That is 
certainly the course followed in such cases in 
other countries. The case must go before another 
Judge. 

Mr. Justice Seion-Karr.—After hearing the 
arguments in this case, I have arrived at the same 
conclusion as Mr. Justice Campbell. I agree with 
what he says as to thfe expediency of defining 
what is bought and sold if possible, and of dis¬ 
countenancing or avoiding speculations of the 
kind indicated. If we can attain this object, I 
can have no doubt that the jagheenlar possesses 
tangible rights of some kind; hut it is shown 
from the record that it has been the pra. tiee to 
realise from those jagheerdars by attaching the 
estate and .ajiplying the proceeds to the liquida¬ 
tion of their debts. ThisAvas done in 1827, 1843, 
and 1847. This should he done in this instiinoe; 
the lower Court should sequestrate the projiei ty, 
and make the proceeds available for the pay¬ 
ment of the decr(*e till it is liquidated. 'I'he 
purchaser of the jaglieerdar’s rights may get hack 
ills purchase-money which is in deposit, and each 
party may pay his oAvn coats in appeal. 

The 28th February 1863. 

Present: 

The Hon’ble C. B. Trevor, F. B. Kemp, and 
L. S. Jackson, Judges. 

Suit for mesne profits—Suit for 
money had and received—Appeal 
from order dismiasing’ a suit for 
want of jurisdiction. 

Case No. 96 of 1862, 

Regular Appeal from a decision of Mr. L. S. 
Jackson, Judge of Nuddea, dated the \Qth De¬ 
cember 1861. 

Kameekhapersad Mookerjee and another (Plaint- 
ifls) Appellants, 

versus 

Mr. R. Larmour, Manager of the Bengal Indigo 
Company, and others (Defendants) Respondents. 

Baboo Burro Kalee Gkose for Appellants. 

Messrs. R. F. Doyne and R. T. Allan, and Baboo 
Sreenauth Doss for Respondents. 

Suit laid at Rupees 29,001-14a.-10/>. 

The lower Court dismissed the suit for want of juris- 
dietion on the ground that the suit was one for money 
had and received, the cause of action having arisen in 
Calcutta. 

Held by the majority of the Court (dmentiente 
Jackson J.) that the lower Court had jurisdiction ; 
that the object of the suit was in fact to obtain from 
defendant L a share of the mesne profits which L 
hud without authority (as alleged by plaint iff) vyaid to 
a third party; that, if L has so paid them to a wrong 
fwrty, he is liable to pay them again to the party en* 
titletl to receive them, he himself being left to any 
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remedy which he may have against the person who has 
wrongly received them; and that the mere fact of the 
sum now sued for boing identical in nature with that 
paid )%r L to defendant B, did not make this an action 
against K for inoney had and received from L to his use. 

HEhB also by the majority that the Judge's order of 
dismissal was equivalent to a nun-suit under the old 
Code of Prooeilure ; and by the new Code of Procedure 
(Section 3.') Act VIII of 1859), if it appears to the Court 
that it has not jurisdiction, the plaint should be returned 
for prescmatiini to the proper Court; and that an 
appeal from such on order is not an appeal contemplated 
by Section 348. 

jHstices Trevor and Kemp .—Kameekhapersad 
Wookerjoe and farodapersad Mookerjec, plaint¬ 
iffs, sue Mr. Robert Laniiour, Manager of the 
Bengal indigo Company, Rajendiochunder New- 
gee, and others, for the recovery of Rupees 
119,001-14-10, being the amount of meaue pro¬ 
fits with interest thereon, during the period of 
their dispossession from a certain talook. 

Plaintilfs allege that the talook Dehee Doobra 
and others, bearing a sudder jumma of Rupees 
14,441-13, is numbered 167 in the Oollectorate, 
and is situated within the jurisdiction of the 
Civil Court of N uddea; that, of this property, a 
5«.-6-2-2 shiire of the talook itself, 6«.-13-i-l 
share of the putnee talook, and S anna/i of 
the diir-putnee talook, in all fifteen annas, be¬ 
longing to the former proprietor, the late Issuree- 
persad Mustafee, were sold in execution of a 
decree of the Supreme Court, and purchased by 
Kajendrochuuder Islew^ee, who again, on the 
23rd Maugh 1254, sold 5^ enwa.« of the pro¬ 
perty to their mother, Soorutmoye Dabca, 
and la-17-1^ to oimj Nobocooinar; that the Ben¬ 
gal Indigo Company was in illegal possession of 
the above properties previous to the above pur¬ 
chase, and subsequently down to the 3rd Falgoon * 
1259; that their mother died on the 2nd Srabun 
1258, and that they severally attained tlieir major¬ 
ity in By sack 1260 and Assin 1264; that on their 
demanding from Mr. Larmour the payment of 
the luesne profits due for the jieriod of his illegal 
possession, he answered that he had paid it to the 
defendant Rajendioehunder; that both have 
combined to definnd them of mesne profits due 
to them. They, therefbre, sue both parties to 
recover this sum, with interest and costs. 

The defendant Rnjendrochunder Newgee, in 
his writter. statement, urges that the present suit 
is inadmissible as the matter has already become 
a res-adjudicata between him and the plaintiffs, 
and also that the present claim is barred by the 
Statute of Limitations; and on ‘the merits, he 
stated that the deed of sale, dated the 23rd Maugh 
1254, mentioned by the plaintiffs, and the ikrar 
of the same date, to which no allusion is made 
in the jilaint, should be considered together; that 
according to the terms of the ikrar, the purchase 
. was merely a conditional purchase, and under 
it the plaintiffs had no right to the mesne profits 
prior to the getting possession of the estate, as 
up to that date no ri^t or profit of any sort 
was sold to the plaintiffs; that, b;jr the terms of 
the iiiftr, plaintiffs were bound to incur the ex¬ 
penses of conducting the law-suit necessary for 
obtaining possession of the property, but nather 


' they, nor their guardian, have ever acted up to 
the above condition or incurred any expenses for 
the above purpose; that, consequently, plaintiffs 
cannot claim that advantage which defendants 
have reaped by the expenditure of their own 
money, and their present claim should be dis¬ 
missed ; and that, even if the claim be admissible, 
the accounts filed by the plaintiffs are all in¬ 
correct. 

The defendant Mr. Larmour. in his statement 
pleads that the present matter is a res-adjvdi- 
cata, and the suit inadmissible ; that Rajendto 
Newgee, the auction-purchaser in the Supreme 
Court, sued Mr. Purloug, the former Manager 
of tlie Bengal Indigo Company, for mesne 
profits in the Supreme Court, and recovered 
from him Rupees 28,664, as being due to the 
15-annas share; that the Bengal Indigo Company 
cannot again be sued for 5a.-i2^g. of the above 
15-annas; that plaintiffs have claimed mesne pro¬ 
fits from 1254 B. S., and the farm of the Bengal 
Indigo Company only commenced on the 2nd 
Jeyt 1256; that more than 12 years have elapsed 
since this cause of action up to the institution of 
the present suit, and that the Bengal Indigo 
Company have no concern whatever with their 
debt; that the accounts of the plaintiffs arc 
eiToneous, and much in excess of the amount 
collected, and the whole claim has been made 
simply with a view to annoy him, defendant. 

The decision of the Judge is to the following 
effect:—Rajendro Newgee, one of the defend¬ 
ants in these cases, purchased the right of Issur 
Mustafee over 15-annas of the talook Doobra at 
a Sheriff’s sale, and subsequently disposed of one- 
half or 7|-annas to the plaintiffs in both suits in 
the property, 5a-7fg to the mother of Kamee¬ 
khapersad, and la.-iT^ir. to Nobocooinar Dey. 
It was agreed between them by a bond of in¬ 
demnity that the seller and the buyers should in 
common take all needful steps to obtain posses¬ 
sion of the property, and that, if they are unsuc- 
cossfiff, Rajentiro would refund to the others the 
purchase-money. Rupees 16,000, with interest.” 

“ The parties were obstructed in gaining pos¬ 
session by the Bengal Indigo Company (Manager 
Mr. Furlong,) who had taken the property in 
farm, and a suit to obtain possession m the Prin¬ 
cipal Sudder Ameen’s Court, was dismissed with 
costs, for reason of the pendency of proceedings 
in the Supreme Court to set aside the sale. 
Rajendro, as he says, then singly prosecuted 
to complete the needful measures to have the 
sale confirmed, and afterwanls sued Mr. Furlong 
in the Supreme Court, for damages on account 
of his unlawful occupancy for 5 years, and re¬ 
covered to the amount of more than Rupees 
28,000.” 

“ The purchasers now sue Mr. Larmour, the 
present Manager of the Bengal Indigo Company 
and Rajendro, apparently to recover the same 
wasilat. This, at least, is one reading of the 
plaint; hut in fact, and as the plaintiffs’ vakeel 
admits, the object of the suit is to obtoin the 
proportionate shares of the amount recovered by 
action in the Supreme Court. 
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“This is obvious from the allegation in the 
plaint of collusion between the Bengal Indigo 
('ompany and Bajendro; otherwise the plaintiffs' 
coarse would have been to sue the Company for 
their proper shares of wasilat, leaving Rajendro 
out of the suit entirely. This being so, the suit 
becomes one simply for money had and received, 
and one, consequently, which, ns the cause of 
action arose in Calcutta, and the dcdcndaiit 
Rajendro also resides there, cannot be detennined 
in the Zillah Court. It is unfortunate that tlie 
real aspect of the case was not perceived by the 
Principal Sudder Anioen before it had gone so far. 
As it is, I have no option, but to dismiss the suit 
with costs.” 

Prom the decision of the Judge an appeal has 
now been preferred to this Court by the plaintiffs 
below. They, through their pleaders, urge that 
the Judge has nii.sconeeivcd the nature of their 
case; that the suit is not one for money had nn<i 
received, but li)r mesne ])rofits against the party 
in wrongful posse-ssion, ami along with hini, 
Ka.jendro, inasmuch as it was apprehended that 
the defendant Lannour would {)lead payment 
to him, and consequently it was necessary to 
have him before the Court; that the terms of 
the plaint are clear as to the nature of the plaint, 
and the defendants in their answer conij)rehend- 
ed its nature; that under these eircuiustiinoes the 
answer of a vakeel should not be allowed to over¬ 
ride the plaint itself, especially when such answer 
given without a consideration of the consequence, 
leads to a nonsuit; that a suit like the present 
is, under the law and precedent of the Court, 
admissible, and it should, therefore, l)e remand¬ 
ed for trial on its merits. 

The vakeel, on the part of the Bengal Indigo 
Company, supported the reasoning of the Judge 
as contained in his judgment which is set out 
aV)Ove, and contended that the suit is inadmissible 
in the Mofus.sil Court. 

Looking to the terms of the plaint as given 
above, we think that there can i)e no question 
that the suit is one for mesne profits against two 

[ larties, who have, it is alleged, fraudulently col- 
uded to deprive them of the same,; ami under 
such allegation it was necessary not only that 
Larraoui', the party in possession, and the prin¬ 
cipal defendant, but Hajendroehunder .should be 
made a party to the suit. The defendants under¬ 
stood the plaint in this way, and have raised in 
their statement certain objections to the suit. 
Considering these objections and the plaint to¬ 
gether, the real issues to be tried in this case 
are:— 

Is#.—Are the plaintiffs entitled to mesne pro¬ 
fits under their agi'eeraent with Rajendro Newgeg 
previous to the date of their acquiring possession 
of the property, or not ? 

2«3.—If they be, fi-om whom are they entitled 
to receive them ? 

3rcl.—What is the amount of the mesne pro¬ 
fits to which they are entitled P 

If the first issue be decided agmnst the plaintiffs, 
their cases necessarily fall. If the first issue be 
in their favor,'and the second issue he detarmined 


against the principal defendant Larmour, the 
amount of mesne profits will remain for consider¬ 
ation. Should, however, the defendant La|mour 
be released on the second issue, it will fben remain 
for f he Court to consider whether in ibe present 
suit a decree can pa.ss against Rajendro or not ? 

As to the objection to ibe form of the suit 
ba.sed chiefly on the admission of the plead¬ 
er of the plaintiffs before the (Jourt lielow, 
to the efleet that the object of the suit was to 
obtain tlic jiroportionate share of the amount 
recovered by action in the Kupreme Court, we 
I think it not tenable. The. object of this action 
is, ill point of fact, to obtain from Larmour a share 
of the mesne profits wliieh Larmour, on jilaint- 
ifis’allegation, without authority, has paid to a 
third party. If Lainiour has so paid them to a 
wrong party, lie is liable to pay lliem again to a 
pai ty entitled to receive tliein, lie hiiuseh being 
lett to any renicily which he may have 
against the person who lias wrongly obtained 
tiiein. But the mere fads oi'thc sum now sued 
for, being identical in nature with that paid by 
Larmour to I’ajeiidrochunder, and Kajeiidro- 
chiinder being a delendant in, the present suit 
in eonseijncnco of his alleged collusion witii 
Larmour, do not make this an cclion against 
Rajendro for money had and received by tiiat 
per.son from Larmour to his use. Umicr this 
view, the words of the pleader, as cited by 
the Judge, in no way aflect the nature of the 
suit; and even if tliey di<I, though, doubtless, 
it was ipiitc comjieteni to the Judge under 
the law to fiiit any question to him connected 
with the “case, we should hesitate before we 
allowed any answer given to such question to 
ov<*r-ride the terms of the plaint, clear a-s tln-y 
are in the present suit, both as to the causes 
of action, the subject of the claim, and the 
relief sought for—in other words, before we, 
in short, dlow an explanation elicited by the 
Judge to supersede words which require no 
exjilanation. On the whole, then, we are of 
opinion that the cases must go back to be 
tried upon the issues above laid down by us. 

It was urged by Mr, Doyne, on the part of 
Rajendrochunder, that bis client is entitled, 
under Section 348 of Act VIII of 1859, to the 
ojiinion of this Court, as to whether he was liable 
to the plaintiffs or not in this action, as now in¬ 
terpreted by the Court—a liability which is repu¬ 
diated by his client. But we think there is no 
ground for this contention. The Judge has 
simply dismissed the plaintiffs’ suit on the ground 
of want of jurisdiction. The simple question, 
therefore, before the Court is, then, has the lower 
Court on the face of the plaint jurisdiction, or 
has it not ? We have decided that it has juris¬ 
diction to try the cause, and having decided 
that point, we remit the case to the Court below, 
to deal with it in the usual way. The Section 
of the law cited by the learned Counsel does, not 
apply to a case of this nature. The J«dge> order 
of dismissal is equivalent to a non-suit^uOder 
the old Code of Procedure; and ^ the new Code 
of Procedure, Section 38 of Act vni of 1859, if 
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U ftf»pear» <0 ihc Court that it has not juriadu'- 
tihn, tho plaint should lx* roturnod in oixier that 
' be ptesen^d to the ptom-r Court. Now, 

an omer uon*suiting llip piaintiil, orreturnnic tlio 
jdsint for want ofujurisdietion, is not a dt ctMun 
tu i^uy proper sense of thut term/ 'It is simply 
n refusal to look at the case at (4ll, utid an iippesu 
from an order involving such ipitisal, is cvin^t*- 
<piei)tlv not an appeal confmphkiod by Seetioti 
yl 18 ol the Art, atid an”’ supptwed right formed 
oiTtbe terms of that St'etnui neeessaHiy falla. 

As the Section cited by I lie Kunned Oounsel 
is. in our view, inappln'iihle to the piosi ut matter, 
it is uniieees‘'!uy l>i puisne the Mil>jee( tijrthei’. 
The case iviil. as before remaiked, po back to 
be tried on its merits. 

#A/r, Justice Jatksm — In this east, ai’ler full 
eorisider.ilion, 1 ii'tsin the opinion which 1 
<oiiuc-d ss .li|d‘e if the ZillaU Courl; and 
I'lliougli 1 iiiii;ht eonteii niisoh with r demiie 
tor the ■•i.nimis of tb.d opiniuii to tiie judiftni nt 
whieh 1 diliM'inim that ('oiiit, }ei I lliink it 
I' tloi, HS will us iiioie iisptetlul towards my 
h irriid eidlejcne, wl i bivo over-ruled int*, to 
add to tlie foiniev jud.:iueiit Mxue eonsideratious 
wliieli may su ii.y opihioj* in a clearer light. 

■J'hi ftlaiiitills’ light of action (in two (.ases 
pits (sell dmilai) arose oni of a tontention 
b* tweeti ilusn t? n between the motliei of 
Kiuiie kii.ipeis.i't pb.iiitiirin one suit, and N’Pliti 
' iMjnmi plaiidiil tn the otiiii suit; on the one 
Nil (dll .Old !; ij ndio Newui'i on the otlier, by 
i> I ii ii II I Old' >h \iii« pit vioudy )niub.iscd .at 
i Mniitl’s -.ale the ii.dit, til!", and interest ot 
ls,ni< liitiiilu Jiii'li'ie m eeitaiii landed pro- 
(Hit}, agietd to s 11 ont-haU >f what be lead 
) uteliasui, 111 uneijual sliare.s. to the two otliei 
oiitiaeting jiaitiib. 

The hellei was. not at this time in possession, 
.ind ol emu so eonld not thdnii ptjssession to 
the pureliiweis, but it was agtenl between tliem 
.»v a se}»nr.ite deed tlj.it (lie 'eller and the pur- 
[eha.sei'' '■liould t.ite imidl) all needful sii>p.j, 
teivJ share the medtu! exp.'iHe b-i getting po.~ 
he^tioe , and, in future, it was further agreed 
th.it, if they are unsur eebstul in these pioeeodings, 
tfie seller woulil re-pay to the purdiftseiM their 
ptiKhasc-nioney with intciest 

The diihcuUies whieh the parties had (otn- 
emi.vuM, sM'-e oi two kinds the land war in 
pO'SishioD of (be UeiiK;.il Indlco (Vunpanv which 
h id got a farm uud was hoidiiij; o\cr, althongh 
i})ie term bad expired j and the judgiuent- 
iMitdf was proceeding in (he Suprrme Opiirt 
to have the RheriflTs’ salt' set aside 

lly reason of the pendeney of these last pro- ] 
ceediugs, » siijt for pofiscssion brought by all 
rfhe‘parties against tire Bengal Indigo Compraiiy,- 
wtis dismissed. 

i The pioceodings asraiiist the sale were then 
sueetssfiilly opposed by Kajeudro Newgee uji, 
uulcd, wle iifterwards also succeeded in ejeeting 
the Bengal Indigo CI<iJni«wiy, and retoi'ei’od waai- 
tai trom them u.s damages in the Ruprenm 

the extent of Bupoes 28,(>U0 and uviwards > 


. 1'hp pfaintifi^, puredtaseiw, nhw sued, rticitihjg 
as mm h of these chxumHtiMJceit «« shltcd their 
puriiosiS alleging that the vegdor atithilie Mana-* 
ger of the Bengal Indigo Company “ Iwd com- 
Itined to defraud them of the mesaO profits anti 
their right of pujx base '* 

'J’hiy matle both, therofiite, dfiwndfurts, and 
laid iheiV suits at KttpeOS 9fi.001“t4rt-10g., and 
i Ku|)eos p,667*4«.-lflg,-‘ic.-2A,) wi#|iectively, for 
I wiisiliit with interest. 

I Mr Ijarmoar, as Manager, answered for the 
Bengal indi»o Clomp.tny; /fnt, tlefiyiiig <hat 
plaintiffs liiul any right i.o sue the Ootjipany; 
m’coad, plendiiig tiiat Uic claim wa.s Vcs-ad/tmi- 
catii by reason of the suit being prt'vionsly dis* 

. lui'hed in tfie Ktnie Z'll.di fJourt; (And, pleading 
i t'l.u tile Bengtd Indigo (’oiup.iny had already 
j heju obligjxl to p.iy w.isihit for the same estaUs 
I at the suit of llajcnilro Xeivgcc ftn the Supn»mp 
I Courtb and could not be cojni«‘lled to pay 
again 

He also objectiHl to eerttiin details of the ae* 
euunt subjoined to the plaujt. 

liajendro Newgeo also put in a written slate- 
nunt m aiewi'v to the pliiiit. He pleaded Uml« 
talioii and oilier phus in bar of tlie suit. 

He further pleaded tlut pUiutifl's not having 
eoiiti'ibuted their share of the trouble and ex- 
pi lib' nainti d in obt.iming possevtioii, were not 
entitled to uinlhina but the ie*ji.»yinent ot theii 
imidi.ise-money ; b.id the pUintifis, ile'outing to 
the figwe< uieiit, been imlclded to bmi for then 
'.inire ofthi" expenses ineiiired with interest also, 
vet they eould not reeovi.T wuHiIut for a period 
prior 10 tiuir piesi ssion. 

The eom*etii(ss of plpintifii' account was ini 
' [lugned, 

I Rnjtndro likewise avenSHl that lie had re- 
I eoveieii not mesne ]nofit», but damages innii the 
Bengal Indigo (’ouip.my ; ami after some other 
(lit as ot tuinof imp^oiianoe, he prayed that plaint- 
ids’ suit might be disniiisi d, ami that the Courl 
vonld Older the jjaymem by pl.jinti/Ts to him of 
[ the aiumint alleged to be due on account of ox- 
I jii'iisCs iileuired, with Intere'-t timreon. 

' Now upon these aUiyalnuie, it still appears to 
me that there eonld fx'no joint liability op the 
part vf these defendants to the phiintifis Thai, 
the eomliinatif'U oi eollusimi between the defend¬ 
ants insinnabui in the plaint, was a mere phrase 
employed to give color to the form oi the suit, 
whith, as it stout), in volvf-rl a luisjoinder of par- 
tie® against whom the plaintiffs might have 'bs* 
tin'd cuuMeft of action, but not one eomi-ion cause 
of aetion. 

Ji seems that the plaintiffs’ suit meant one of 
two things, nautilv, cither a'uit for nieMie pro¬ 
fits against the Bengal Tndiso Company in which 
Rnjendro Now geo eouid not be liable, or a suit 
ba^d upon the contract tiguin.st Baienrbo, with 
wliiih the Bengal Indigo (’omjiam would havu 
no lainccra ; and it mav be suiimVed that the 
plakitiffb, not being fjiiite ®ure whieh was their 
projKT remedy, had sought to bring an actiop 
enibrai iiiir both 
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. IsHnes in this case bad been framed in tl>e 
Court of Principal Sudder Ameen before it was 
called up to tbe Judge’s Court; butif, outbe 
suit coming to a hearing, it were found tlsat the 
issues were insufficient it was , the duty of the 
Judge, under Section 141, to amend them, and 
•with a view to such amendmeui, the Judifc was 
at liberty to examine the parties oi' their plead¬ 
ers under Section 125 of the Code of Civil Pro¬ 
cedure'. ‘ , 

Id the present case there was an obvious ne¬ 
cessity to amend the issues for the puj-pose of 
deteirniining the real ^ontroyefsy between the 
parties. ♦ 

Now, advertihg to the two a.spects in which 
I have already observed the plaintifls’ suit might 
be viewed, there appear Ip be two principal 
reasons for looking upon it as a suit against 
Eajendro under the contract, rather than a suit 
against the Bengal Indigo Company for mesue 
profits. r . 

Fir.st. —I'hat it did not appear from the plaint 
when the plaintiffs had. got possession, that even 
if they got possf's-sion m the hind so as* to give 
them a title to sue for wasilat, Rajendro had 
the legal tiile under the Sheriff's sale. Seemd, 
that the Bengal Indigo Company had already 
been compelled to pay their mesne prolits to 
Riijeudro uitder a decree ofthe Supreme Court, 
while the rights of the plaintiffs and of Rajendr' 
under tlie contract had not been adjudicated 
upon, and obviously required adjudication. 

The Court, therefore, examining tiic plaintiff.'i’ 
vakeel, put the question to him, whether this 
suit was not in fact a suit for the purpo.se of re¬ 
covering from Rujendro the proportion due to 
the plaintiffs of money v#liich he nad recovered 
in t)je Supreme Court from the Bengal Indigo 
Company. I should observe that the answer 
of the vakeel was not to be looked upon as an 
explanation over-riding the palpable meaning of 
the plaint, but a.s the clearing up of what still 
appears to me an obvious, if not an intentional, 
ambiguity. * 

This question then, it appears to me, arose out 
of the pleadings; it was properly put to tlie 
pleader, and was an.swered by him without hesi¬ 
tation, in the manner most consonant with the 
real justice of the case. 

He said that it was an action for that jmrpose ; 
and from Ins answer, I think the judgment of 
tl»e Ziilali Court followed ns « matter of course— 
the place of contract, the receipt of the nipncy 
by defendant, am! the residence of" that defendant 
being all in Cuk utu, 

The miijoiity of the Court have dctsrmined 
that the suit must, be con.-idered a suit for wesue 
profits; and upon their intimating this view of the 
case, Mr. JDoyue, who appealed for Rajendro, 
asked the Court to order that the suit be dismisijed 
as against his client. He was entitled, in my opini¬ 
on., to ask this, as respondent, under Section 348 
of the Code; and it seems to me that this Court 
might have so ordered. 

Rajendro was not in wrot^ul possession of the 
land as agiiiust these plaintiffs, and I do not sec 


how he can be liable to them in a suit, for mesiie 
profits. If this be so, I see no reason for send¬ 
ing, the case to the Zillah Court for trial, as be¬ 
tween him and the plaintiff’s. 

The 18th March 1863. 

* , Present: 

The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble, H. T. Raikes, C.,B. 
Trevor, H. V, Bayley, and L. S. Jackson, 
Judges, 

A.ppeal (from deolBions under Sec¬ 
tion 28 Act 3C of 18S9)--To wlioin 
it Ue». 

Case No.' 1988 of J861 under Act X of 
special Appeal from a decision of .Yr," E. F. 
JUmtour, Judge of Behar, dated the 2nd August 
1861, reversing a decree of Mouhie Mahomed 
Ahdool Lnteef, Deputy VoUeclor of Aurunga~ 
had, dated the oth April 1861. 

Bissiunbhur Misser and others (Plaintiffs) 

' Appellants, 

wrm^ 

(lunput Misser (defendant) Respondent. 

Baboo Unoocool Chuntler Mookerjee for Appel¬ 
lants. 

Moonskee Ameer Ally for Respondent. 

The appeal from a ilecisioti passed under Section 28'* 
Act X fit 1859 lioa to the Zillah Judge, unless the 
amount in dispute exceeds Rs,, in which ease l.he 
appeal will He to the High Court {Vinsentientibui 
Imikea .i. and Trevor J). 

The Chi^ Justice and Justices Bayley and 
Jackson.- -iSiE point for consideration is, whether 
an appeal, fium a decision passed under the pro¬ 
visions of Section 28 Act X of' 1859, lies to the 
Revenue Commissioner or to the Ziliah ,Judge. We 
are of opinion that the appeal lies to the Ziliah 
.Tiidg^, unless the amount in dispute exceeds i 
Rupees 5,000, in which case the appeal will lie to 
the High Court. The words used appear to us 
to be very clear. They state that the application 
made to the Collector under the provision of the 
aforesaid Section, is to be “ dealt with as a suit 
and again, that “every'such suit shall be insti¬ 
tuted" within the period of twulve years from the 
time when the title of the person claiming the 
right to assess the land first accrued." 

The object of, Bf'ction 28 was to prevent pro¬ 
prietors of e,«tateB from acting upon their own 
authority, without application to a Cou’rt of Jus-* 
lice; Ine words “ shall make application to the 
CoUector" were; jirobably used in contra-distinction 
to the rub laid down in Section 10’ Regulation 
XIX of 1793, by which it was enacted that 
parties' might act without application to a Cobrtv 
of Judicature. * 

Section 101 Act X of 1859 refers to orders 
passed by the Revenue Authorities in tV'jr execu¬ 
tive capacities, an'd not to judgments in suits or 
to orders passed in |he courae of suits. Fipm 
any such judgment or (wder, the appeal lies to^ 
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the, ZilUh J udge 8n4 pot to the Eevenae Ooi mpi ii. 
jiioaer.»,Further, in Section 160 of the Act, it i$ 
enacted that in “all suits” other than those jn 
which, when tried by s Collector, the judgment 
of the Collector is declared to be final, or when 
tried by a Deputy Collector, an appeal is allowed 
to the Collector, th^ appeal from tho judgment 
of the Collector or Deputy Collector shalflie to 
the Zillah Judge or to the High Court 
' This case does not falb within any, of the 
"weptions noted in Section lSa,of®^ Act. ' . 

We think that we shdnld not ha jusfified in 
putting such an interpretation upon the words 
above <iuoted from. Section 28, as to say that ii 
wa« the intention of the Legislature, that an appli¬ 
cation under that Section was to be dealt with as 
a suit as regards procedure, but not as regards 
appeals from decisions. This, decision ujionjhe 
point of law will be transmitted to the Division 
Court, for their guidance in finally determining 
the appeal. 

Mr. Justice Tremr .—I adhere to the Court's 
ruling as given on the 7th November 1861. 

1 draw a distinction between the procedure in¬ 
culcated by Sections 26,26,27, and 28, and that of | 
suits under Sections 23 and 24 of the Act, because 
Section 34 prescribes, that “ suits under this Act 
shall be instituted by presenting to the Collector 
a plaint, or stetement of claim, which shall 
contain the name, description, and place of abode 
of the plaintiff; the name, description, and place 
of aboae of the defendant, so far as this can be 
ascertained; the substance of the claim; and the 
date of the cause of action.” 

Whereas the form prescribed in Sections 25, 
26, 27, and 28 is not by plaint, but by application, 
and though the application when made is tiu be 
“ dealt with as a suit,” or in the manner provided 
for suits under the Act, yet it is clearly not in¬ 
stituted as suits are institut^; and consequently 
the orders passed by the QoUector are not judg- 
menfei in suits, nor orders passed by a Collector in 
course of suit, and relating to the same thereof, 
or orders passed after decree and relating to the 
execution thereof^ are, therefore, in my opinion, 
appealable under Section 151 to the Court of 
j8.cvenue. 

I would moreover remarfc that the procedure 
in the suits under this Act is specifically laid 
down in Sections 34, 35, 36, and following Sec¬ 
tions, and the rules applicable retipectiug the 
nature of the suits referred to in Sections 23 and 
24 are given in detail, while no further reference 
is mode to such matters 8.s are treated of in Sec- 
Mons 25, 26, 27, and 28. It appears to me that, 
if the matters therein referred to were intended 
to have been .made the. subjects of*«ife, some 
detail regarding the conduct of such suits would 
have been likewise given in, the Act;' whereasj 
• j, .v^hile the causes of ,action detailed in Sections .23 
t 7 and 24 are separately treated, no mention whaV 
ever is. made either* as to the conduct of an 
.^e.vecution of decree in cases arising out of ap- 
, plications made under the other Sections. 

, As, therefore, the law does not contfemplate 
, tha^ they shall be, consider^ as suits, , ! do not 


.think the orders applicable to judgments, and 
orders passhd Otf eui^ can* apply to tbra; and I, 
therefore, adhere ito, the opinion previously p- 
pressed by the Me' SudtM Court on this point, 
PntheTthlfovember 1861.,.. , ,, 

' Mr-. Jusiiiie jRasilss,-rAfter giving every atten- 
tibu fo'the opinion recorded by the majority of the 
Court, 1 adWe to the view of the Jaw adopted 
by the Court, oft the 7th November 1861. TIiotb 
arb, it appears to me, without question, difficulties^ 
found in, the wotning of the law; and those diffi- 
. bulties seem to me to ha unnecessary, by allowing 
ibe Collector anj tbe ordiaary Courts conodwnt 
Civil jurisffictibni Whereas X consider an applica¬ 
tion under §eetion 28 not a snib but a mere appli¬ 
cation,’ the”' action of tbe ordinary Civil Cemrt i.s 
not interfered with by the Concurrent jurisdic¬ 
tion. As, however, the majority is of another opi¬ 
nion, it is unnecessary ibr me to pursue the matter 
■further. ' 


' The 26tb March 1863, 

PresmtJt: 

The Hon’ble Sir Barnes Peacock; Kt,, Chief 
Jiaftce, and the Hon’ble H. V., Bayley and 
F, B. Kemp, Judges. 

asvletion doea not destroy btolding*-- 
Fresomption of occupancy front 
Fermanent Settlement (not appli¬ 
cable as a^StiPst an auctlon-pur- 
ohaser under Act X of 18di5.) 

Ca§e No. 202 of 1862. 

Application for a review of Judgmerd passed by 
the ., Bon'hle Sir Barnes Feaeock, Kt., and the 
Hon'ble H. F. Bayley, and F. B. Kemp, in 
bpecial Appeal No. 425, dated ike 22nd August 
1862. ' ' 

1 Lutteefun-niflsa Bebee (Appellant) Petitioner, 
verms . 

Baboo Poolin Beharoc Sein (Respondent) 
Opposite party. 

Baboo Tarttcknautk Sein for Petitioner. 

Mr.f. Cochrane undBahoosKishen KishoreGhose 
'■ .and Juggadanunp Mookerjee for Opposite party. 

If a ryot Koltling at a particular rent is unlawfully 
evicted, .the holding does w>t iiecessarily cease to exist. 

The presumption created by .Section 4 Act X. of 1869 
cannot create a right against au auclion-purehaser 
uinier Act I of 164,o. . . 

Wfi must refuse tp grant a review in this case. 
Mr. Cochrane ba.s very properly oOntended that, 
if a ryot Jioldiug at a particular reiit is unlawfully 
evicted, he does not necessarily cease to hold 
at that rent. We entfrely concur with _ him in 
that view of the base. Kviction, , though it would 
pul an end to the ryot’s possessiou, would not 
destroy hts holding; and, therefore, if the ryot is 
restored to.posses.Hion, he is reston’d to hie ori¬ 
ginal holding, if that holding^ would not have 
ceased to exist but for the evicti<m. But in this 
case our judgment turns upon a different 
ground. ' It is contended, on behalf of the defend- 
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ant, that be !>■ etitutli'il tt> tJie pteaiuaption « 
ed bv Sf etioTi 4 At ( \ ot * But tht* plamt- 
»fl js tm mttinn purcha<'W oudw At < 1 tif 1S45 
hcflitm 2(i oi ihit Att enart? “llmf tht* pui^ 
i hast r of sn I'statP hold uticUn this At*!, Ibi the 
roc V (»1 «i 11 ni«! dtu i>n aorount of tbo «ali»o, 
in tht» ju iniwini nlh s Itied disituts of Henc^ii, 
JJthir, tilt'd, lend Uenaw Hlmll AOqiyiefbo 
etitc Irtt tiom all iimntahraiice?! whirh nift’s 
hatt Into mipostd upon It aftoi tho (ihk of 
‘htlkintnt and sbdl be ciilitUd to tnhantt nt 
di<»f icuoji the'loiits ol (U t)niltt-fi>nun.t m the* 
a^d o'lute, attd to t i<<t ill ttuunts Iheifeofi tfitU 
tin fitllimmo c\ qi'tontt” 

(hioot tin OMcption*. is tliat iicattil I>\ flinst 
fii't, naiu 1>, ' ttniiif'. wliKh wore held a ><- 
f/iniane or moolnrein n a fixcil font inmn 
than tMiho viirslxfou tli* Mflttninl * Tin* 
precimiplion rioil d by Vctnii 4 ot AitXof 
IhjO I, nnuly '* that tlu* Ki«d It s beep hohl it 
that jpHi nomtbi tiihc ot tin I’crwaiiont Settle 
nicnt Tm pusumf/tion, theleiott*, will pot bo 
suliicicnltit III II dll aS'^irist an auciion 
pun ham undti Aet I Ol 1815 

'f In nM( w will bf* rifo-i-d with costs, and 
intucar th non il lijxi fiat 

Till lOO^ALiitl ISbd 

Jin Hon bit *'ii Jiltin' I’liMcnh Ivt , ( hef 
,ln\'ici aid iltf lion bit II V llajh / and 
1 * H Kmip Juih'e^ 

Sale of JPutnee for rente-Ptafebase 
by defaulter not valid. 

Cu'ClAo 70 ot ISbi 

Jiffrylar 4ppml fxm tr dfCisinn oj Mi A Da- 
ml nH Pnmipil !>u(}<U' \anenof lJuo"hlif, 
fktUd rAf 12lh Ihinnliti IbOl ♦ ^ 

illma M nil mud V t ' u and Loolluhni's i Ik bee 
♦ (II luttilb) Ap) pllantu, 

Hr sits 

Kjf.lien Afohtin f«oc i a I othirs (Dctcudants) 
lipsfMiniltftfs 

Usboo Dwat latunfk for Appcllints 
n thoo TofUiknHuOi Sem Jor Ilrspondents 
Suit Uid at Rnpttes 8 JOO 
\ lifhitltir (ifioit iiiidfi Rc ulati It A III of t«l 
pmiU 1 a pwn c si 11 n miouat of hii ilituu't to paj 
ttn ViihiM jcntiuUiU iii hn own u Urn m lu liut ul anj 
ill r (Stson 

I’lii t- an appeal from the dm jskjo of tiir J’rin* 
i( »1 htnldor Ameen <>1 Iloodily, didid the 12lh 
Ditiubn IHfil 'lup plansttll Mwa Malionicd 
N isK i r is (In ippc Until, he sued to #covcr 
pis Mo» of a puincp ppitpoity callod “ Lot 
iituni n'lecjio^^ ihit oiw Jkcliatam Jopt, col- 
Iti lia^ Wilh oeiJutr i totb, inlJihmpd a snail j de 
tn t’u pntiKP, bill would sot pay tho lOnls, im 
uh It ban «!utd he ww annoyed atul fabn 
0 I I It I d otiqiOitin^ to U* ) ityistm’d k'lwp 
it itn jmt iiv» In 1 yi us, Jinin J255 to 12b( 
lied il Ist Tons TfM as given by pUintill 
t' tin dit'TMjaat Kihbea Jlohim tJoy^ Plaint" 


ill’ then stfltvs that he had great difluultv in 
/oUot tins bis mils owing to the opposition oi 
Kisheo Alohun (»oii c, and a cast under Aet IV 
of 184(1 otisned, rt’ulttiig in orders by On' Magis- 
tnitp on the Oth June 184b told by the bcs. 
sioith Jmloe on the ‘’7lh JuK 18 40, tint Kishin 
Aloiiun (loy -e should be It pt in piwsi (-non and 
ithlis pfaitiliff lias been deiuesas-ed bom the 6tb 
of Jaw* 1849 Plaintiff luids tint Ik omebelorc 
aaed toni afido these ordois undoj Ac l I\ ot 
and to rtfpoW p wsmiori hit w ip n m- 
nited Jt tb lurthoj st itod in the j Itiiiif tint 
Kiiiiiti Mohiln fjoyee* wishlui^ not t> ic.ii his 
light imlj on so wiak ancl tenipoitin a deed ai 
the fsbncatcd lea*' pm;i> IvnmtiicpU to Op 
hmlt m the pi) mi-td oi hn pntnc e rents, so 
that he pn/bt have the oppOiiiiniti ot |>tii- 
(basinff, bcimnict, the jnitmc at tin «i)f winch 
would net cssariJv follow 111 di Imilt it i that lit 
did s ) puif II so It It siK h * lie u’ liy tm In n oil 
but oslc nsibly m tjie n ime of om fv il it li i ni i 
flu smaiit or a iclatrc*, md Hut, innsm i, 
Kishni! Alolmu,'•till tuillici i' < on tb ti i id, 
caiispd JCibiiMiind totimbi flu ])i run li i 
d( (dot pin III sill to tlu di tend lit Hiuilmlid > 
the son ot motlu i sciDunt win n w i i! i i i < 
imitfp tiPMiutiori Ki lien Molitiii 1 iviiig 1 ’U 
all the lieni fu h! ip terr st 

Th dchininnt hi lun Mohnn (royic d d > >t 
u]>]'pd lie iiiswcisof Dm ibiii ill 0 iiul K il i 
r hinnd aie to tin id c• Hid, the pi (mi i if, 
hivinfi-bi'll Slidioi unaisiicoidui,, fi fu I 

sale could not be-If wIsfd II, tm fin 1 uii i i ir 
iccovoiy ol possibSinii aw nikd didiln iiluit 
iff < ould rmly lie toi il i iitc'S tb«' th ,cnil i 
fithepiitiKc d ill ill toV an ns bv b ilu 
. h 'dmi, and i-l^ ‘•nb e p ' id* i k i i' ill y K il i 
chaitiul lo D n il iind I , wr u aot biminuc lot 
Kill trni utnii tint n to the ))utn e sil , 
{laintiTf vsiH fu’l) III ol fh drhub limt 
phmtifTpi iition I i mi ttlie in notonacmut 
(?l ih hi in„le lib immie bit t. in tic nirmg 
iiiad'ipjib pioii d , told that liio pi untiin im- 

siKtool tlu b* lu lir 01 tbi uftls proiucdi a. they 
weu pud out 'to h's icfounr ili'‘a+isl«c (ion of a 
rkciti in Khuli pli ntitl was the jiiitormni dilnt- 
01 , and ouci Humtaiam wtti the judginml-tip- 
ditor 

Th> lower Vouit held that the put net was 
old foi aiif ns due by phuiiitl, that, as plainn/l 
iveiiliu leu'C t' hi I lo'guv,he ounnot ]i!eidil, 
tint umhr that k k hidun Molmn and not Ic 
was Hspoiisihk for th sc ttuais, that in any 
c »sc plaiidilf niiglil line pioticted hiH inlcusts 
by paying m the baiani c due that he did n it 
do this, md that pl.nitifl-Nii'h1 inilu’TiintncH 
must he doomed to have ceiisid and dttuimned 
Irotii tlu tune ol the «*lle, and Kal iclmundV 
ancl l>enulnnidoo8 light* to hayis posiessio’ 
(oiild not hi di tiirhf d by plamtifrs mif, whu h 
was aefoidiiujrly <b'iTus*ed IJtt rrmtipd Snfl 
dcM Am tn did not m liny w«) fhcile wlietlui 
the pun base sof ivalaehaund at the pidnee sale, 
and of Di noliundoo by pnvato tale **ie oi 
wero«otfi(nanue,oi: what the Jqral tflu t would 
hr, if (itbei or both had been so 
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The pl^fintilF apppali ht'ne, ftn4 nrpes that 
Kishen Mulmn i^auy did piirc'ha'sc, betiamcf, at 
tk‘ piitiipo sale, in tl»o name of Kulaphatind, 
whifti lie eouiil imt lostally do; and that tltis fact 
in\£)lidatod any title alleged by Knla('fa8und nudei* 
the pntnee sale, of by Denrtbtindoo under a jJji- 
vato pureluHe Kalafhinind as Donobunrtoo's 
riffltts eoitUl not la* valid if Jib vendor’s wcix* not 
so, or if this l.Ht tiaimotum woye also fictitious. 

Oil a u'fcivncc to the pleadings, it isMjuilo 
(dear that the ]>laintiirpleaded (hat Kalafthauilu'' 
pufeh ISC at tfic piUncn sale vm only beiiaihcc 
icr ivishen Jilohiin, and tliat jpilaintifl also plf'ad- 
ed (ha( Denobundeo’s pur'clmst'from Ktilachainid 
was also bfnuuit'C, and that Kishen Mohun wan 
still rctdiy in pos^c'^s;(*^l, lliou'jh originally he was 
vulfiillv the dehiniter, on {icteaot of whose de- 
iinlt the pntnee sale took place. Thedicision 
ol tin IMiieipnl dodder Aiaeen eortaialv doc* not 
udjudnMte upon tliese pleat, and we think (hat 
til V iciijiiii.'adjud'iutum? Wo bavo in Una ecse 
_)\isii'*n Mohim as the parly in possession ot tin* 
j>ulji((ibv the .u ard of the Courts of Criuihial 
dudiiMtiije, who were competent lo.mike that 
awnd, not was tlurc any reicrsal ot it h\ ii 
(’ml ('unit KiUien Mohtin vas certntlly (ho 
ji.ut}, who, biung tints legally* in possession, 
w'w re.oonsihle tov those routs. Tleeeitaiulv 
fiiikd in (laying those rents, and, Iberetorc, it 
V ), bis dehiult wliieh hnl to the putine s.de It 
IS turdiei (|uJte 1 lour that Kisben Atuhtni, heiui 
tb d, t.iuher, oould tiol, under Kcgukition VtU 
id JhlSk purcbiSi* (be pntnee whidi was sold on 
!i( count of bis di-fauIt eilhci in his own name or 
)u ili.it o( any other person. It follows then that 
it Hi did pun babe m the n.iuie of Kalaebannd at 
the pntnee sile. us has heen alleged in the pKad* 
inits and uol adiudieaied by th( PriUiipid Suddei 
Ami>‘i), the ptiielnse, although in Kalaelmind's 
jt eue, would give Kahnhuiiiid no valid titii' to 
llie ptopertv, nor eouid Kalathuund pass it. with 

uiiv irood title u(idc) his deed of private sale, to 
I lenohuiuloo; attd tin-ther, if that rtixd of jpivatc 
hide Wire also a eontiuuatiou ot (he bonaniee 
traiisaetions. it would he ot no avail to Convey 
the jiroperty legally to Deitohuiidoo. Thus if 
tithei the piiln *e*ale or the ptivntcfettle referred 
to, he s'ltlid. phniiltflT'v eanc falU; i(, however, 
b 'tb are invalid, pliiintitris, in our opinion, enti¬ 
tled to "ecover the (lossession of the putnex* yiro- 
]M') ty f(«i which he Mies- It nfust however, in 
till' place, be ohfecm'd that if is admitted that the 
surplus t-ale-proci eds weie ji'dd over In satifetiic- 
tioii of a jiKlgiaenf-dcbt of phiinliff. ' 

Under this state of faet®, we think that the jus¬ 
tice of the case will be met by an oider of]\>m «id 
for the trial and adjudication of the issues, whe¬ 
ther the pntneo and private sales referred to were 
om? or both henainee, and that, if both wore found 
to have heart t)on.amee, plaintilf shduld recover 
possession of the puti.ee on paying wer to Kishon 
Mobuii the surplus saio-pt'icecds which have gone 
to the aatisfaetion of the decrco held by (lungai'am 
agnii piiuntifT, 

Oidtred that the catse be roinandcsl fw ri, 
trul With wfetcuftc to the above remark" 


' The 80th March I8fi3. 

I’Uc Utm’blc riir Barnes Pohcw’k, Kt, CkiPif 
Juh/iee, and the Hon’ble 11. V. Bayloy and 
F. B. fiornp, 

Rent deoreod In a fdrtner salt- Notice 
not nooeasariar—X^oarmer decree in 
Notlce—Xnt.ercstv 

Case* No. 141 of litd2 under Aot X of 1830 

fffitrtul Appeal/nm a //ccuwji Mr A.i 
Prpoii, Judqe of Hooghhp dnfedjhc IlJM No- 
nmhet^ Iftfil, nMrstvf,' a decree (»/ IT', ii 
Poc^xan, Deputy (Joliet for oj that Jjixlrut, 

' dated the tilth Aprtl mil ‘ , 

ICsiujeebun Bose (I’inintiil ) AppclJani, 
vcrxux 

Tripoora Dasec and others (Defiindauts) 

JRtyxntdt'Ufx, 

Ttahtm Dvadrhnuanth Mtt!>r and Aashootiuh 
JD/tur foi AppolUut 

htthuox Kixhpu Kixko/r Jianey hladknb 

IJtnierjev, and Srtemuth i)o4vfor Jlespondeuts. 

A still for airears Ilf i<.i( iitaceifain raip detiMl lu 
aftmiitr suit, m.iv lui muiitinied witlioutnotie'n undex 
Ite.'nl'iuwi V ol 1hl3, ilu vleom iKscIf ixiiiij' luld to lx* 
feaflicu'iii Moth-e, 

Tub plaintiff sued the dcfmbrtt ifl a icgidar 
suit for asbChfemfiit of certain laud* in his (ii'cii. 
jMtiori, and oht,iini'd a ilmee fixing the pnnma 
at Uupc'cs •i8s-7 pec annum 
The present huit w.is to is'cover the rent <lnn 
from the date of de::ree Cxin? the ulor* s lid jum* 
ina, and the claim w'as (or a period r.muiiig ti.ui 
2.5th t'heyl I’itiO IS, M., to the end ot 12(1/ B vS, 
Ht the rate of Ilinires 2 i«-7 per .smiuin 

Th^ t’oui-t of fird instniK. dcinsd t!u prin¬ 
cipal sum claiiiK’d, hut ilid not aw.ud inn i< t 
The defendant appealed, aa also did the p) nnfifl, 
t!io latter, niui'*i* t|ie proviriona of Section .148 
Act VllI of The Zillnh Judge iai«c<l 

two jfefeuoa — 4 

Uf. -Can the jibuplin ohlnin a dccice tor .ar¬ 
rears of rent at an “ eidi meed" late .U creed in 
a former' suit, without notice under Eegulation 
V of 1812 ? 

'2nd -If 80 , dan he c-ef the interest Kied for? 
/J’Ik* Judeo ohseiH's, “ that the iatt Hiidder 
Oftuimny ruled on the 13th May 1868,page 1001, 
that evun though tbf'io he a deeix*e of Court 
decri*cing (ho ri.dit fo enhauct, and rate of en- 
haneed rent, Vet, unless notice iindi r Bcgulii- 
tion V ol I8ii wcio issued, a suit k>’ an ears of 
rent at (I'ai eubancutl, rate will nP I". , ’ rtud that, 
as no notice w,th smod in this insntue, tlie 
plaintiff cannot rcv'over the rent chimed. The 
decision ot the Court of fiiat iiifttance wins re- 
\ erfecd. 

Weave ol Opinion lUiil the decision tf ijic 
Judgi' ife cmmcouis, and fh,tt the precedent quot¬ 
ed by tiiai is not ajipbeabh* to the pn-fecnt suit 
The decree of the Frincipal iSndtler Aiije. n tuod 
the late »t which llj« defendant was to pay ont 

to tUi plaintiff, but thcrafo was JWf us c»/«j«cci/ 
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rate as supposed hty. the Judgo* ! The' deieadant 
held his tenurejfaverrinfrit to.he i^nt-free;^the 
laintijFsued to resume, aad ■fthttdhfed ‘ a /deor^se; 
e then sued for assessment and obtained a decrei? 
fixing the assessment at Rupees .23Mr per annuiia:'’ 
We hold that the decree jwa# A, sutSemnt notice 
^ to the defendant that he was liable to pay Ru- 
' pees 238-7 per annum, and that if he held from 
year to year, or held over after the of his 
f ease, he did so at the same rate of rent, 
i In the matter of interest, we are of opinion that 
'the plaintiff is entitled to recover. T»e plaintiff 
(special appellant), we find, waa proseeutiag his - 
claim, ^'here waa no unaecessatTy d^lay The 
proceedings taken by the , plaintiff ende<^ in a 
nonoiuit, but he again instituted a suit without 
delay. The* defendants being well aware that, 
they were bound to pay rent aepordipg to the 
irate decreed, or to resign their tenure, have- 
harassed the plaintiff and by their own acts pro- 
. tracted the controversy. For these reasons we 
reverse the decision of the Judgei and decree 
this special appeal and the plaintiffs claim in 
;iuH, with costs of this appeal, bearing, interest at 
the rate of 12 per cent, per annum, and for which 
the special respondents are liable. ' 


, The 24th April 1863. * 

Present: 

The Hon’ble Sir Barnes Feaeock, Kt., Chief Jus¬ 
tice, and the flon'ble H. V. Bayley and F, B, 
Kemp, Judges. 

Ztnliancement—Preeumptios of fixed 
holdlng—Bwide&ce. 

Cose No. 72 of 1862. 

Regular Appeal from a decision of Mr, F. R.. 
Kemp, Judge of Jessore, dated the lOtA Decern- 

* her 1861. 

Dehranee Bossee (one of the Beiendanta) 
Appellant, 

versus 

BrojunggQnna flofisce, mother and guardian of 
(jhunder Koomar Roy and Kalleeprosono Roy, 

. miriors, and Hurronath Roy and Others (Flaintr,! 

iffs) Respondents. , ;/ 

Bedtoo Dwarkimauth Mitter for Appellants, ; 

None for Respon^eatsii ; , 

Suit kid at Rupees ,528-8g. i, 

, Suit for enhaneemeftt of rent of a shamila talook from 
Sicca Bap^CK to 7,528 0-8 CiJ.'s Rs. 

Hklb by Chief .lustice, upon the evidence }n this case, 
that payment for a time at a fixed rate affiordu* pre¬ 
sumption that the talook had been held at a fixed rent 

• for more than 12'teats prior to Regulation TOI of 1798, 

- and was censeg'lentiy protected fioiii enhancement by 

Sections 49 attd Slit#th«t ' 

HF.i,n by Bayte^ l. that the evidence of holding at a 
fixed rent during the period mentioned, without the pro- 
' (duction of passed documentary evidence , was not suffi¬ 
cient to warrant tiie -presumptioa. 

The Chief Justice.—This ij(m a suit brought 
„to enhance the reut of a shimik talook from 


661 1 ( 6 , Sicca - Rupdfes ; to Couipany’s Rupees 
7,55^8-0-8. Tke learned , Judge Mr. Kemp 
who tried the,suit originally, isiOne of the Judges 
by whom the present appeal has been he^, 
and .h«! adherest, to his former opinion that 
the rent ought to be enhanced, I regret to say 
that, Mr. Justice ley and Mo not concur in 
that opinion,'and ttot we do not agree with each 
I other,It appears to me that the evidence pro- 
jduoed’ was soflicient to prove primd/dek that 
: the tenant held at a rent which could not be cn- 
hanced. From the tenpa Of the pluintiff’s notice, 
i I tliink there can be po doubt that Bicca Rupeea 
i 661-8 was the rent paid for a long time, and that 
; it was paid from a time wh<^ the Sloca Rupee 
was, the cuitciU coin , instead of the Company’s 
' Rupee. Although the, plaintiff has called it a va¬ 
riable rent, no evidence was given to sl ow that it 
lias ever been varied. The plaintiff now seeks 
! to enhance the rent f|om Rupees 661-8 to Ku- 

{ >ees 7,528, It seems Very improbable that the 
and cooild hav^altercd so much in value in Ihe 
course of a short period; and, therefore, if the 
plaintiff is entitled to enhance his rent to the 
extent ^claimed, it may reiuinnahly be presumed 
that the talookdar must have been allowed to 
hold the talook,Tor many, years at a rent much 
below the real value. To what ai-e we to attri¬ 
bute the conduct of the zemindar in this respect ? 
Did he allow the talookdar to remain there a-s 
a matter of tkvor, or because he knew that he had 
ho right to enhapeo ? In the absence of any 
evidence to the contrary, 1 should presume that 
he did so because he knew that tlie rent of the 
tenure could not l>e legally enhamced. I should 
presume upon,the evidence that the talookdars 
had held the talook at a fixed rent for more than 
12 years prior to Regulation V III of 1793, and 
weye consequently protected from enhancement 
by Sections 49 and 51 of that Regulation. If pre¬ 
sumptions are not to be drawn from long usage, 
it woijW in many cases be impossible to prove 
an anraent right. My Hon’bie Oplleague Mr. 
.Justice Bayley, however, is of opinion, tlmt tlie 
eviUence,af holding at. a fixed-rent during the 
period 1 have mentioned, without the "production 
of some documentary evidence^^iis not sufficient 
to warrant the presumption. A Doul Bundobust 
was referred to by the learned Judge who tried 
the case in the Court below; but its existence 
appeared merely from *<1 decision in the suit 
brought,, hy a mortgagee to which reference is 
made in jtte judgment., We think therefore that 
it ww ndt proved by legal evidence, Ifis dated 
in l2l0 cpiregponding with 1803, Ik recited 
that the taloOk was formerly held-by, Afta- 
bopdeeii (agreeing with the Quinquennial Regis¬ 
ter), and that it was purchased by Roheem Khan 
and beld/at the, rent of 661 -6 SRca Rupees. This' 
Doul,if^uiae, shows that the talow was held 
as far back as 18.38v nearly .60 years! ago, at the 
present rent; and that the Doul Was not the crea¬ 
tion of the talook, for it recites that it was 
merely a confirmation of a former holdiS^. If 
this DCul had been legsdly proved, Mr. Justice 
Bayley thinks that the i^omption might have 
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legally ina,(ie, in the absence of.any evidence 
to rebut it, thet the talook was held at the pre- ! 
sent rent more than 12 years before the date of 
the Regulation of 1793, and t^ consequently it 
was liot liable to enbanceniei® If the lloul be 
proved, there is a majority of Judges that .the 
tenufe is notliabje to etihancement.' But if it »s 
not proved, there is a hiajoritj' that the rent can 
be enhanced. But even then it cab only be en- 
baneed to that which is a fair and reasonable 
rent. The case is, therefore, remanded to the 
Judge to try whether the Doul referred to exist¬ 
ed or not. If it did not exist, the rent may be 
enhanced ; but if it does ‘exi-st, my learned Col¬ 
league Mr. Justifie Bayley is prepared to concur 
with me that the rent cannot be enhanced, unless 
the zemindar can bring his case witliin the 
exception made in Section 51 liegulation Vlll of 
1793. The zemindar will have a right to prove, 
if he can, that he was entitled tf) enhance, under 
the provisions of that Section. Therefore, if the 
Iloul be not proved to the satisfaction of the 
Judge, he will go on and enquire what is a fair 
and reasonable amount of rent to be paid for the 
talook. BoUi my learned Colleagues Mr. Jus¬ 
tice Bayley and Mr. Justice Kemp agree that 
the quckion as hr what is a fair and reasonable 
rent was not proved by legal evidence, and 
therefore, if necessarj', the que«t-ion must be re¬ 
tried. This irivestigation will not bo nece.sf5ary 
if the Doul be proved, unless the /.eniindar 
prove that he is entitled to enhance under Sec¬ 
tion 31 Regulation VII1 of 1793. The case is, 
therefore, reriiaiided to try whether such a Don! 
existed. If so, the Judge must allow the zemindar 
to prove, if he can, that he had a right to en¬ 
hance according to the provisions of Section '51 
Regulation VIll of 1793. If the Doul be not prov¬ 
ed, or if being proved, the zemindar prove that be 
is entitled to enhance the rent under Section 51 
of Regulation Vlllof 1798, the Judge will pro¬ 
ceed to find what is a fair and reasonable rent 
for the talook.» I'he finding will be retorhfed to 
us for Our final decision of the cose. The Judge 
is referred to the decision of the late Sndder 
Court, SOth April 1858, page 902, llajkiB.scn Roy 
versus Boydonath Nundee. ' ' 

’ ’ The 27th Aprfi 1863. 

, Present: 

The Hon'ble C. Steer, W. S. Seton-Karr, and 
Shumbhoonauth Pundit, Judges, 

BoAtuttptlon of X>alLlierai—Ontis pro* 
bandl—Presamptloa (from regristra* 
tion In 

Cose of i860. 

Regular Appeal from a decision of Z7oy Bamla- 
chun GhosCi rrimcipal Sudder Ameen of Nud~ 
dea, dated the 21*t Ma^ch 1860. 

' Omesh Chunder Boy (Plsintifl) Appellant, 
versus 

DukhiaftSoQbdrjrDebea and others (Defendants) 
Respondents. 


Bahoo Juggtudanmd Mooherjee for AppeWmi. . 
.Bdboos Kislten Kishd^e . Ghose^ Taruckmuih Sein, 

; and' Pwrtto Chunder Hoy for Respondents. 

1 ', Suitlaid at “Rupees 14,984-13-1, 

; lo a stiitfof resampfioh of Jakhersj land, tho onus oJ 
proving th« esifiteitfle'of'the lakeraj tenars before 179&i 
ts on the defendant, ' 

KeRistratioa by the Collector Iti^ 179fi as lakhcraj* 
affords presumption of the lakheraj having eommeneed 
before 1790, 

Mr. JtUitiee ,9)'ecr.~THBRE is some documentary 
evidence of some lakberej iaml said to liave been in: 
existence in 1705 p and it is clear that the defend¬ 
ants arc now in possession of some land which they , 
call lakhcraj, and which the witnesses on their be¬ 
half testify to have comedtiwn to them from a date , 
prior to 1790, and to be. part of the larger hikheraj*..'', 
j property to which the documentary evidence of , 

1 1795 relates, 

j Between these two Jreat gaps,, 1795 and the ' 

! present period, there is, however, no evidence of 
any sort. There is no evidence of a lakhcraj prior 
to 1795; no evidence, further than that a teinire 
said to be in existence prior to ) 790, was regis-, 
tcred in 1795; and there is no evidence, entitled tu 
be so called, that the land now held and claimed 
as lakhcraj is part and parcel of the .same laklieraj 
which was registered m 1795, or that, if it was 
HO, possession of it as lakhcraj, uninterrupted and 
continuous, has been held from that dale. 

I think then, that the defendant upon whom lies 
the burden of proving that he or bis predecessora 
have held tlie land he now calls lakhenij from 
prior, to ^ 1790, has altogether failed to establish 
that positit)n. * 

If is true, the plaintifiT has not shown that he 
has ever received'any rent for tliese lands, but he 
is not required to prove any thing of this sort, or 
any thing at all. , 

It is sufficient for him to challenge the title of 
the defendant, and unless the defendant can'give 
proof of it, the plaintifi’ is not called upon t(* do 
any thing. 

It is no argument, therefore, to say that the 
plaintiff has failed to give any proof, for the bur¬ 
den is all on the defendant; and knowing that the 
plaintiff has been satisfied, to put the defendant 
to his proofs, and to stand the result. 

Now, is it-anv aqipunent to say that the de- 
fendanf. cannot be expected to give any better 
proof of his having held his lands as lakheraj from' 
prior to 1790, It is not a sudden or an uuex- 
pqctetl call that has now been made upon him. 
Every lakherajdar knows that he may at any tim^ 
be called upon to prove his title, All the eouni 
try know the jealousy with which the Government' 
has all along looked upon titles to held land 
exempt from the payment of rent or revenuO. 
Under these circumstances it is only natural to 
expect that persons who hold, or persons who 
acquire titles to hold lakheraj lands, will be care¬ 
ful to preserve their litle-decds; and so far from 
j time being any impediment in the way of a lakhe- 
raidar proving bis title, the reverse is the case.' 
The longer he has held, the betttar should he bo 
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prepared to sjipport hia title by dacufn^lairy It is urged by the appelkat'is pleader in reply, 
proof. ■ .tbAti these cover a much larger extent pf 

Have lakfaenijdars no (pikrtels ammig themr grdhnd than forms the 'subject of .suit, and that 
selves—no'quarrels with their ileigh'bo'arB—bo pgr it is not shown the lands held by the defends 
casiontosueforrent—nooepasiontotoeasutb theJi'; antg are identlca’^tb any land incnlioned 5n' itli|e ' 
lauds!*. These are all ooeasioHs.'when additioW said to'tW#, or hbVr they .areprotected by^these. 
are made to evidence of titleV'tiTiil whereas, in the doehmentfi. ' 

cage before us, therg is no corroborative evidence This'link in the ci'idcnce, tjic. defendants cn- ’ 
.of ii title, andno originaHitic-dOed,! look upon a deavour'to supply by producing the deeds of 
claim so devoid, of supporiT, with the utmost suspi- sale from their vendors, and by jhc oral testimony 
don. The holders of this Jakhoraj, if it had existed of eyols who depose that they and their fothes-s" 
since J?90, cyuld not have been ao'uplaiftdfttl of have been tc'nantk on those, rent-free lands from 
their interests as not to keep alive and preserve a . immemorial; some'of the wiriicsscs dedgre 
sinlrle iota of evidence of their Tights, • that they qr fheir fathers paid rent originally to 
And inasmuch as no evidence is'forthcoming the vendors, and since the transler to the defend- 
relaling to iiny period between 1795 and the pre- ants a-s purchasers. , 

! sent time, 1 cannot give creilit to the assertion of This evidence scenis consistent and credible, 
the lakherujdars tb.at tliey and their predoeessors add it'is the best, that'the defendantfi t*. n produce, 
have held the lands as lakheraj from 1790, that is In a suit like this, it would have jicriiMps told 
from such a period ns to bar aay claim of the tnore in the defendant’s fivour, had they been 
zemindar to subject them to assessment, ‘ able to produce some other evidence of a date 

That being the case, I think, the plaintift is between .the of 1795 and tlK^jirescnt suit, 

entitled to a decree. '• • tending to connect the lands eliiiuied with the 

Mr. Justice A‘e/rin!-/i’’«rr.:—Thi.s is a case for the aud to mark put their identity iudeiieitd- 

rc,sumption of 20 pieces of rent-free lands, making ently of the oral evnlenec to tliis elleet! Hut 
: up 48 beegahs 16 octtahs in all within the estate the ab8cnc(^ of this, evidence is duo to i he long, 
of the plaintiff, to which estate he has succeeded peaceful, and undisturbed possession of tbe alkg- 
by right of inheriiance ami by {miThase. ed bikhcrajdars, they never having hast bcca.riim 

Tlic lower < !ourt,.in a rather sliort deci.rion, Itas to s«t> regarding their reiit.s, and no one hiihcrlo 
dismissed rlie hUit, holding that the dcllmdants bavin," tljou^it of challenging their tenure t»r 
have, on the-whole, made out their-possession-as possession. Hut I heabseiice of any .su'-h evidence 
rent-free tenants from a period antecedent'to the ought not fo be strained to ilieir prejudice. Ft 
Isl of Deeembcr 1790. is at any rate clear that (bey have never,tried u, 

In appeal by Hie zemindar; it is#>ar that the g<'t'T ®**'*'-''*' nia'nufuelure evtdimce in Nup- 
case turns ^ whether the defendants have Shown pert of their tith^ .since tliis puuih;(.se; ajid the 
possession under a rent-free tenure previous to P').dtion of the,sc lands in the neighbourhood , 
this date, and that the validity or invalidity of the '"fsuch .a place as Sanl.ipore, must have m^dc the , 
grunt need not be enquired into, if such posses- nature ,of the tenure well-known. Jr might have, 
sion can be shown or inferred. Wo have, there- been chalbmged by any one, had tlicrc been any 
fore, thought it expedient at once to call on the real groutids for impugning the title during so 
respondents’pleader to support the lower Court’s long a period- ^ ^ . 

decision, it being on a defendant, in these osseR, . Much Stress is laid by the .'■espondents on the 
that the burden of proof muKt eventualiy fall. «*poA of the Collector, to whom this,easp wa.s 
The evidence on which the defendants rely, con- : referred forrepovi. under Section 30,*Regidation 
sists in laidads, the xeport of the Collector madh has sent 'in a very full and 

.in Conformity with law, deeds of sale, and oral -comprehensive statement, dated the 7th’of Febru- 
evidence,' - « ary 1856, in which, after going through the evi- 

i 1 find that the defendant!;, produce wpics of a detice'to’ each separate piece orishd,-lie 'pronvune- 
; number of tuidadn. 7 in all,' which were duly f»''0ur of defondante’title, In a case like 
registered by the Revenue Authorities, in tlie j ♦bis, much weight juu.sl b<‘ Attached to such a 
. month of Agran 1202, or b November 1796. rcportlegally made by .such’an authority,, and 
t,These copies are all authenficatedthey have | rmthing whatever has been advanced'to invali- 
: been compared by the Collcetpr with the registry j by set it hside, except an argument that the 
' book of such documents, and have been fpund to ! identification of each piece of lafid depciids on 
, tally with the same ; they were recorded as near- i soinewLat shnikf evidence and siniilar doduclions,' 

' ly all covered by .SwKnurfs grnnte-d by tbe antJVstor j 'w.hjoh, considering lihc .ieatures of the case, is not 
J oftlieMaiiarajah of Nadde.a; 'apdl gan .sec no I‘'■'■cryAurijrising.' ' , 

force in any of the exceptions taken to" dhem by | i® strongly urged,' lioweyef,' by the appellants 
the pleader for the appellant to the effect thjit that aUliough the taidods muy have been duly 
ij otic or two figures have been visibly altered. A regisl^red in Agran ri6’2 or In 179|), and are, 

; ,9 ba,s certainly been- evidently'altered into a 5 in trustworthy, there is no evidence to carry back 
f, the year 1195_, but itdoes not seem that this alter- the poRseRsion of the defendants over ilie 1st oi*, 

I ation, which is a very palpable one, could have ! IfeoiUnber 1790; fuid that cousequently, we„*rin.st 
‘jheen made with any evil design, since' it matters infer th« posseasioti of the defendants as rent-free' 
i mkhing as regiurdte the me^ of the defeticc, I tenants to have commenced ip 1 f95, ,or hold it 
whether we re^ the obp year br the other. ' not proved jjefore rimt time, in the absence ol". 
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any further evidence. Hut 1 think the legitimate 
inference, after the obvious iinpossibilitjc of pro* 
ducing any further evidence on this point, may 
fairly be the other way. It is not very likely 
that the Collector in 179^, only two years after 
the passing of the law for registration, registered 
new tnidads or new rent-free tenures under such 
tatdads. The reasonable inference from sucli 
registration is, that the tenures were okl, an<l 
that they had been in the peaceable possession of 
the parties registering, who appeared before and 
satisfied the (Jollcctor of that <lay, from a period 
anterior to 1790. 

It is further obj ectod that the zemindar wished 
to adduce soiue witnc.s.scs of bis own before the 
Collector, in order to prove that the lariJls clayned 
were distinct froina those designated In their 
laidadx, but that the Collector would not receive 
the evidence. 

This objection is of no force. The case was 
formally sent up to the IVincipal vSudder Ameen, 
and it was since remanded to him by the late 
Sndder Court. 

In the interval between February 1856, when 
the Collector made his investigation, and the 21.«f 
March 1860, when the case wa.s finally decided 
in the lower Court, there was ample opportunity 
for the appellant to have adduced more cvi<leT)cc 1 
on this head, as is contemplated under Section 6 { 
Clause 8 of Regulation II of 1819, had he had 
any worth prodneing. On the whole, I am de¬ 
cidedly of opinion, that the (Icfendnlit hasinude 
out a very fair case to support his title, consider¬ 
ing the great lapse ol'time wbie.h in itself shoulil 
lend strength to that title, as it is supposed to 
<lo by legal presumptions in all other cases. 
The aefendants or f heir prcdeces.sors have held | 
their lands under various zemindar,s, unchallenged, | 
and without ever having been asked for one pice | 
of rent from a period, which goes beyond'Hving | 
testimony, and which may be fairly taken to carry 
tbora Viack over the 1st of December 1790. 

I have referred to the ruling cases in these 
matters; namely, Digumber Mitter’s, page 617 
of 1856, and Rolin Cliunder Oossein, page 151 of 
1861. In the latter decision, the law on these 
matters is ably and fully reviewed ; and applying 
it,to the facts disclo.sed, I am of opinion that, from 
the taidtuis and their registration in 1795, we umy 
infer the possession of the defendants to com¬ 
mence before December 1790, wliich finding on 
evidence would put the zemindar out of Ourt by 
limitation; and on the second point ui’ged in the 
case, I hold that the identity of the lands is 
sufficiently made out t>y the oral evidence and by 
the report <of the Collector, which is very .full 
and which has not boon invalidated. 

In this vibw, I would uphold the decision of 
the lower Court, and would dismiss tire appeal, 
with costs. 

Mr, JmticeSumhhommth Pundit—I agree wifh 
Mr. Justice W. S. Seton-Karr. It may, in this 
case, with reference to its surrounding circum - 
staneet.-. be safely and legally presumed, wiih re¬ 
ference to the question of evidence, that the luk- 
iieriy tenures to which the taidads now filed by 


the defendauts were originally put in, existed be¬ 
fore 1790, as represented in those iuidads. 

The primd facie niade out by the defendants 
on whom, undonbteilly, tiie entire onus lay, i.s not 
any way contradicted or disproved by the plaintifi*, 
who cannot show that, at any time subsequent to 
1790, these tenure-s ever paid any rent. I am 
aware of the distinction drawn by the late 
Sudder Court between poase.ssion under lakhcraj 
tenure under a rent-free title, and simply bold¬ 
ing possession of lands without payment of any 
rent. Here it cannot be denied that, by the 
production of the taidads and sunnudsm mention¬ 
ed in them, a title of lakheraj adverse to the mill 
rights of the landholder was set u[». It being 
proved by the evidence on the record to the 
satisfaction of the Collector, the Zillah diidge, my 
colleague with whom I am agreeing, and myself, 
that the lands in dispute wore held as lakheraj 
since l.«t December 1790, under the repeated 
rulings of the late Sudder Court, limitation must 
apjily to the claim of (be landlord. It is not, 
therefore, necessary in this case to try the validity 
of, these lakheraj tenures. 

It was quite suffieient, it not more fliau neces¬ 
sary, to this case that the Colh'Ctor found the 
taidads filed to agree with tlie books oCliis record; 
and his investignlioii, o-xecjiL with I'efcreiK'o to 
small portions, goes to uphold the valiility of these 
tenures. I have not however any occa.sion to try 
this point The fact of the defendant'i being now 
ki fios.session of the land.s in dispulc is not ilenicd, 
and tlicir right to remain so by' jimrliuae i.s proved 
by deod.s and|p'idenee jmidnced by (Item. 'I'lierc- 
fore, 1 am also of opinion tliiif. tliSi upjieal ol the 
appellant should be dismissed with costs. 


The 28th April 1HG3.* ’ 

Present: 

The Hon’bleC. Steer and E. P. Levinge, .Jatii^es. 

Sosaipore Kaj (Succession to! -Hin¬ 
doo X<aw (of Xnlierltftnoo)--Famiiy 
Ouatom. 

Regular Appeals from decisions of the Judge of 
Sanm, dated ‘2^th August ISGO. 

Case No. 3G1 of I860. 

Baboo Teluekdhareo Sahie (Plaintifi) Appellant 
versus 

Maharajah Rajeiider Protuub Sahie (Defendant) 
Respondent. 

The Advocate General, Messrs. It V. Doj/iie 
and R. T. Alkm, and Moniiue Syed Murha^ 
mul IJossein for Appellant.' 

Moonshee Ameer Ally and Bitboo Kishen Kishore 
g, Ghose for Respondent. 

Suit laid at Rs. 71,79,527-1-2. 


• lyuM bwii sugjfi'»ti>J tliat IWs case sliottW lie inrluaed in tli# 
\ prescRNu., a» beiiis a impurUiit cose uevur before pubUebed, 
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Case No. 371 of 18«0. 

iMaLai'ajah Rajendcr Protaub Sahie (Defendant) 
Appellant, 

versus 

Baboo Teluckdbaree Sabie and others (Plaintiffs) 
and others (Defendants) Respondents. 

Moonshee Amee.r Ally and Baboo Kislten Kishore 
Ghosc for Appellant. 

Mr. R. T. Allan and Moulvie Murhamnt Hossein, 
for Respondents. 

Suit laid at Rs. 71,79,527-1-2. 


Case No. JJOd of 1860. 

Ram Misser Singh (Defendant) Appellant, 
versus 

Baboo Teluckdbaree Sahie and others (Plainliffs) 
and others (Defendants) Respondents. 

Baboo Dwarkanauth Mittcr lor Appelhint. 

Moulvie Syed Mtirhamut Hossein and Baboo 
O'opaul haul Milter for Respondents. 

Suit laid at Rs. 71,79,527-1-2. 

Case No. 374 of 1860. 

Ram Qolaum Singh and others (Defendants) 
Appellants, 

versus 

Baboo Teluckdbaree Saliie and others (Plaintiffs) 
and others (Defendants) Respondents. 

Bahoos Dwarkanauth Miller udfUfKishen Succa 
Alookerjee for Appellant. 

Moulvie Syed Murhamut Hossein for Ke.spond- 
ents. 

Suit laid at Ks. 71,79,527-1-2. 

« 

On the accfissioii of the Rritiiili Government to the 
Dew aiiny. Ihijiili l''utt:iii Sahie in 17*17 h.iving refused 
to ttckii(<wie(lf;e allegiance, to, and havjng openly rehelh**! 
a^Cainst the Governineiil, was expelled from his estate 
of Hosaijjore. The Governraeut retained the e.state in 
iU own poBScsaioii until 1700, when, selling aside llie 
sons of Fintah Hahit^f it conferred the estiite uponChutter- 
dharen at that time the eldest stir\'iving meiuhor of the 
younger hraiich of (he family. Two of the grandsons of 
Ohuiterdhaiee ha\ing sued to establish their right to 
aiuoiety of his property,— IIkco that the llosaiporo pro¬ 
perty was a Ihij. and that by the rule of the fatnily it 
was te dt.scead entire to a single heir ; that the Govern¬ 
ment/, by .-elling aside a |Mii lieular brunch of the family, 
did liot, in lutent or in foct^ confiscate the properly, aiitl 
tliereby extinguish the rights of every menibor'of the 
ftiiuily ; that the family custom and the eiistoiii of 
the Kaj were not destroyed by the infringement of the 
custom by \irtne of which Ghutte-rdharee ac()uired the 
estate ; and that behaving .'iciiuired the ostatewiihjcctto 
a particular custom, and having liim.stdf done nothing 
destiuctivo of that cusloni, his heir.s were liound b_v 
the same cnstoih, to ,tlie exclnsion of the ordinary law 
of Hindoo Inheritance. 

Tdk plaintiffs, a.s two of the j^randsons of the 
lute Maharajah Chutterdharee Sahie,* Bue to es¬ 
tablish their right to a moiety of the entire move- 
able and immoveable property left b,y the said 
Maharajah, and to caned a Will. It is also prayed 
hat certain ffciitjoi^s ticuures created by* the 


principal defendant in favor of p.srties whjp have 
aided him in setting up a title to the estate may 
be dedared null tmii void as being false and 
fraudulent, and that certain rnisceiianeou orders 
of the Zillah Authorities and of the Rudder 
Court, adverse to the rights and interests of 
the plaintiff, may also be set aside, Tlie valu¬ 
ation of the property for liating the stamp duty is 
K.S. 7-1,79,527-12-181, 

Rince an appeal was filed in this Court, one ol 
the two origiiiiil plaintitfs, Bahoo Te.luekdhareo- 
Hahic liius withdrawn IVom the contention; hut 
tlie ap[ioal of the other plaintiff rai.ses all the 
same poiiit.s which the conjoint appeal of tlie 
two ajipdlunts raised. 

'IJJie answer of the priM<;i|)al defendant Uajen- 
der I’rotaiiii Sahie who i.s the* great griin<lson of 
the Maharajah Chutterdharee Sahie 'his father 
(Ijiir Protaub Sahie havin-r waived his rights in 
favor of his sou) is that the Maharajah Chntter- 
dharee Saliie died possessed of a Raj, which, by 
the gtmeral epstom of the emintry innl by the 
p.articular custom of the family, has always de¬ 
scended li'om time immemorial, whole and entire, 
to the eldest male branch; that the Mahartijali 
first made a verbal gift or mincupative Will (it 
is not clear from the an.swer which is intended, 
or whether both arc not intended) in tiivor of 
the principal defendant; and that he executed, a 
tew hotiiN before his death, a written will deelar- ' 
ing him to be his Sole heir and snccessor, and, as 
such, bequeathed to him every thing, botli move¬ 
able and immoveable, belonging to him. 

Such is in essence the substance of the plead¬ 
ings ; but before we proceed to l.ay down the is¬ 
sues w'hich they involve, we think it right, to re¬ 
cord such fiirtlier information in connection with 
the S'tbject of this suit, as seems to ns likely to be 
of use in leading to u proper understanding of 
the iiinrits of thl.s important ease,. 

The late Maharajah Oliutlenlh-arec Rahiohad 
two sons Baboo Ram Sabie Sahie, and Balioo Pri- 
tipal Sahie ; these both died during the life-lime 
of their father. 

Baboo Ram Rabic Sahie left two sons, vis., 
Baboo Azur Protaub Sahie and Baboo Deoraj 
Sahie; the principal detiuidant Rajendcr Protaub 
Sahie is the son of Baboo Azur Protaub Saliie 
iunl tlie great grandson tlierefore of Maharajah 
OhuttiTilhiiree Sahie. 

As already observed, Baboo Aziir rrotoub Sahie 
who is the eldest grandson of the. Maharajah 
might have claimed under the fatuily custom 
to be Ills sole heir, has waived his rights, in favor of 
his son Baboo Deoraj Sahie who has no claim of 
an)' .sort to prefer, and therefore declines to join 
the plaintiffs his cousins in their action. 

The other and younger son of Maharajah 
Chutterdharee, vis., Baboo Pritipal Saliie left 
two son.s, Baboo Teluckdbaree Sahie (who has 
since withdrawn from the suit) and Baboo Beer 
Protnub Sahie the only party now carrying on the 
suit in appeal, 

A very long list of anoestoivs is giveR'by the 
defendani.s, but it is not necessary to asi'cnd above 
Chutterdharee beyond three or four generations. 
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IvurtojK Siihic was oue of their ancest«n’s, and 
lie hiJIthe Ilaj. The state of the _ l^amily sub¬ 
sequent to him is shown in the following table: — 

Kajith Kurtuu Salilc. 

I 

-^-, 

Kajttli Sirdar rtahlc. Vaboo .Juaerjiih. 


SiirruMown Siihie, (iii-J Butsuul. Salilo. Bahno Itihijru'peraaiia 
brforo Ilia fatlier Kajali I Saliic, iliwl wlllioul 

FiiUali Saliio. ,-'*-s iiolrs, 

I Midiesh SaliH', 

Uabiio Baahun.du’d Miiliorajah'■'imtlor- 
bi'I'oro his fattier dliaiee. 

without iiiauu. I 

2. I. 

limn Satin' Saliio, Tr)|>al Sahif, dlt'il 
died bidoR- his tatUor, belbro Uis fii^jr. 

Bultuo ()uu I’ro- Ualtoo Honraj Ti'luclkdliariH' liner Vi otaiiti 
tiitih SHliic. Saint'. lleftU. Saltn', Vluiatitr Saliie, f>laiiitiH. 

tMtIidruwn. 

flHn'ader Tro- 
taiiii Halin', 
l'riin'i|>ul Hc- 
tl'iniant. 

On the acccs.-ion of the llritisii fjovcslinient 
to the Dewanny, llajah FutUih Sahiein J767 re¬ 
fused to a<,;,nowledgo allofiiance to u,s. He openly 
rebelled against us, and we were obliged by 
thfee of arms to exptil him from his I'state 
of Pcrgttnnah Hosaipore in Zillah Sanin. llav- 
in» been driven from his estate in oiir dominions, 
lu” lied into the ziilah of Goruckporc, which 
was, at that lime, a part of the mdepeiulent 
ttu-ritory of Glide; and the East India Oompany 
took possession of his estate within the zillah 
ol Saruu, and which, with other property, i» 
the subject matter of the [irescnt contention. 

Having kept the estate in its own possession 
till 1790, that is to say h>r about‘if) years, the 
(iiivernniont, setting asiile the sons of Futtah 
Siiliie. conferred it upon Ghutterdharee, whose, la¬ 
ther Mohesh, and whose grandfather Rnssnut, hav¬ 
ing both died subsequent to Futtah Sahie’s rehel- 
liou, was at the time the cUh’st surviving member 
of the younger liraneb of ll.ajah Ivurtoo Haliie. 

The Juiige in the (’oiirt below has decided 
tSiat there was neither gift, nmicupativc Will, 
nor written Will. He has found in lavor td a 
family custom, whereby tlu; ehiest surviving 
male heir succeeds to the entire estate to the ex¬ 
clusion of the other heirs ; and he considers tliat 
the estate is one which is entitled to he considered 
an ancient Raj. He has accordingly dismissed 
the suit of the phiintifts, awarding however in 
their favor 'i,0f 0 liunees each monthly, as main¬ 
tenance,"and giving their costs as well as tin* costs 
of all the other parties against the principal 
defendant. 

1’his decision has given rise to four distinct 
ami separate apjieals. , ,. • 

One of the plaintilFs Beer Protaub SahuJ ap¬ 
peals in No 361, because bis right to a partition | 
under the Hindoo law has been disallowed. 

The principal defemtant Rajender Protaub ] 
Sahie appeals in No. 371, because tlie .ludge has j 
found the gill, the nuncupative Will, and the writ¬ 


ten Will to be not proved; because the sum award¬ 
ed as maintenance is excessive; and hccau.se the 
costs of those parties, who were without any ne¬ 
cessity made defendants, have been wrongly cast 
upon him. 

Ojoodcah Persaud iqipeals in No. 374, praying 
that, if on the appeal of the principal defendant 
that party is exempted firom paying the costs of 
tills appellant, they may be made payable by tlic 
plaintifl's. 

Hum Fuckcer Singh iqipeals iiiNo. 306, because 
the Judge ha.s not given him as costs the sum 
he was entitled to as vakeel's C;e.s. 

We shall dispose of these four appeals in this 
judgment, hut we shall consider them separately 
each upon its own merits. 

I'hc issues which arise in the appeal cif the 
plaintifTNo. 361 arc:— 

Ls't. Wliatisthe nature of the Hosai|||orc pro¬ 
perty. Ls it nil ordinary Zemiinlary or is it a Uaj ? 

‘i«d. Was there in thus estate, or Raj, afiuniiy 
eiistoni, whereby it lias dc.sceiided entire to the 
eldest male member of the eldest branch ? 

3rd. Did the succession ofMaharajah Chnttcr- 
tUiavee, who was not the eldest son of the eldest 
liraneh (sons of J'^uttah Sahie being undoubtedly 
alive at the time), create or constitute sueli a 
breach in the family custom as to deprive the 
family of fJhiitterilharee of the custom which bad 
previously prevailed with respect to the ilescent ? 

* Ath. Did Ghutterdharee hold any properly olher 
than what he, received with the Raj, and does 
the law of primogeniture apply to this separate 
property ? 

In cousidering the nature of this property, we 
shall for tlie present look at it as it was in the, 
hands of |:'uttah Saliie. Whether any change 
took place ill its e.sscn('e or eharaeter in eoiise- 
quenee of tlie way in which it came into the Inmds 
of Ghutterdharee tsahit', we shall reservo for ecu- 
sideration and discussion when we eoiiie to, the 
third issue. Was then the Hosaipore estate a 
Raj as it existesl in the time of Futtah Sahie ? 

Wc do not find that it is anywhere definitely laid 
down what a Raj is. 'J'bere are many decisions 
ill which estates have been tiiuiid to k' Kiij or 
rrincipalities,'hut wlnit exactly constitutes a Raj 
has not, as far as we are aware, been anywhere 
si‘t forth. Wc think, however, that the estate 
of Hosaipore contains all the essential eharacUr- 
isties oil account of which other Large landetl 
estates have, before tliis, j|e(*ii regurdetl as Raj, 
and that it is entitled to be so rcgardlnl by us. 

There Ls no Suunud or other ]iott.ah of nobili¬ 
ty, owing probably to ail such [mpers having been 
I carried oil by Futtah Sahie, at tin. time of his 
rebellittu. His heirs are iioflikcly, even if they 
have such a document, to give it up to another 
branch of the family wlio has Mip|ilant('d them 
in the iiouors and jiosses.'tituis lif their aneesfm'.s ; 
but there is no doubt that Futtah riahie was 
i himself a Rajah, and that he wa.s one of a long 
line ot' ancestOTS who apjiear to have held that 
rank. 'I’he Hosaipore estate was in Futtah 
I Sahic's hands a very extensive one; and liis ineau;* 
! and power were, as the IJritiali Government 
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experienced, botli very considerable. An estate 
of this sort both large and ancient in such hands 
is not to be regarded as an ordii||ry zeniindary. 
Even where proprietors aie not nobles, ii'their 
estates are very large, they are regarded, accord¬ 
ing to Colebrookc, by modern Hindoo lawyers, 
as liaj or Priricipalilie.«. There is evidence ol' a 
very high character, namely the evidcticc (tf 
men who are cither llajabs, or descendants or 
couiicctions of such, that this is a Kaj, and lias 
always been so regai’ded by them and by their 
families. It has been held in the same family 
for many generations, and has descended entire 
to one heir in exclusion of the rest of the family. 
The authorities, in speaking and writing of thi.s 
property, have designated it a liaj; and it is com¬ 
monly called a Raj to this day; and in recognition 
of it as such, the title of MahanyaU was acceded 
to Chutlirdharee by the Govcrnm(>nt (not iin- 
mediately but some years subseguent to his 
accession to the estate), on the representatiim oi' 
the highest local authorities that the preceding 
proprietors had all been Rnjahs. 

Then, as to the fiuuily custom, we need say 
but little, having found that tlie property is a Raj. 
As a Raj, there mustof neccs.s‘*y be impnrtiliility ; 
and we find that it is sulfieientiy established, Ijy 
tlie evidence and by the geneological statement 
put in by the principal def'lulaiit, and the accuracy 
of which h;is not even been impeached in the 
written pleadings, that the rule of the family has 
invariably been that the property descends entire 
to the eldest son. There is, we say, actual 
evidence of thi.s, and the very existence of the 
property up to this,day in its present state is 
proof of it. Had there been any other rule, the 
estate could not have eome down to the pre.sent 

S eneratiou such a jirineeiy bdieritance a.s it is. 

[ad there ever been any partition, nothing could 
havo been easier to the plaintiff' than to have 
pointed out and cited as wltncs.ses, parties and 
members of the family who have received ])art 
of the.Hosmpore estate in any prel'ious partition ; 
but thi.s obvious and facile mode of proving their 
own ciujC, and of utterly upststting that of their 
opponents, has not been attempted. 

Having found thi.s to be a Raj up to the time 
of Futtah Sahie, and that tlie rule of the famtiy 
has been that it has descended entire to a single 
liclr, we now come to eonsiiler in wdiat light this 
property is to be regarded when Uhutterdharee 
succeeded to it. • 

Futtah Sable rebelled in 176(5-67. Prom that 
time to 1790 the Hosaipore profierty was in the 
bauds of Government. It is material to consider 
in what c!i{)acity the .Government held this e.stiite 
for these‘iff or 24 years. On the one band it is 
maintained that the Government confiBcuted the 
«state, kept it and dealt, with it as their own, and 
ultimately of its free will and accord bestowed it 
as a gift on Chuttenlharee. 

On the other hand it j.s contentl^d that, though 
the heir £if Futtah Sahie was cut off in con.se- 
qucnce of bis rebellion, the estate, was not 
confiscated but rorauined in abeyance in the 
hands of Goveramenl; that it was ultimately 


given to Chutterdharee as the party legi^ enti¬ 
tled to it, ami not ns a gift at all. * 

In favor of confiscation wo have the fact that 
the Government took possession of the estate, 
and dealt with it just as they would have done, 
had the estate been their absolute property. 
They would not give it to Bussunt who, after the 
life of Futtah Sahie, was the next heir; nor on the 
death or murder of Bussunt (for it is alleged 
that he was murdered by Futtah Sahie) would 
they give it to his son, Mohesh. When they di4 
give it to (/’hutterdharee, who wns Mohesh’s son, 
they kept every fraction of the collections during 
the time of their posse.ssion giving him the bare 
estate, without cither the accumulation or the 
titl^ 

wk the other hand, there is no trace of any order 
which declares the estate forfeited to Gc'vemmcnt. 
AVhen it was propo.se<l to Government, towards the 
close of its possession, to declare the estjito confis¬ 
cated rind to sell it, the reply of Government was 
to confer it on Glint terdharee (viie Letter of Go- 
v<'rnHu:nt to the Board of Revenue, dated ‘28th 
Julv 1790). 

If tUs was all then that we.had to judge fi’om, 
we cotdil hardly venture to say that it amounted 
to proof Ilf confiscation. But when we consider 
that the Government during 1767 and 1790 were 
the mererepresentative.s of the Mahomedan rulers, 
and had engaged to govern the country in con¬ 
formity to the Mahomedan laws, and that coniU- 
cation of property for an act of rebellion is no port 
of the Mahomedan law, we can have no hesitatiou 
in deciding that the weight of eviilence is alto¬ 
gether opjio.sed to the idea of a confiscation. 

In the Ilidya (see Book 9 Chapter 10 under the 
head of rebels) it is ordained that the property ol 
rebels sb.ill not be confi.se.ited but kept in attach¬ 
ment till they repent. It is further orilained 
that, as a moans to bring them the souiier back 
to their allegiance, it is lawful and proper to de¬ 
prive them of all the profits of their laud and 
other sources of income. 

1’his being the law under which the Govern¬ 
ment could (done lawfully deal with this pro¬ 
pel tv, there i.s nothing in the conduct or pro¬ 
ceedings of Government at the time, which is 
0 ])posed in any respect to the suppositirm that 
they were acting, as the A^aliomedun law directed, 
as tru.stees of (ho yiroperty ; and the fact of the 
appropriation of tlie proceeds of the estate by 
the Government, which seemed to be the strong¬ 
est proof of a defack>y if not a dejure confiscation, 
turns to be no proof of confiscation at all, for the 
Government hod clearly a riglit, as long as thby 
were not satlslied of .Futtah Simie’s repentance, to 
take and to keep every iota of the proceeds of 
his estate. 

It has not escaped us that, in giving the estate 
to .Chutterdharee, it is difficult to imagine that the 
Government had at the time any eye to the 
Mahomedan ].aw in their treatment ot this pro¬ 
perty. We say we are aware that such an objection 
may he raised; and all that we have to say in 
regard to it is that it is very possible the Govern¬ 
ment had nr right, while eons and heirs of Futtah 
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Sallie were alive, to relinquish the property to 
any buf such son or heir. It is not, however, 
because the Government have done one apparent 
wrong, that we are to presume that they did 
every thing else in the same way. 11 is not be¬ 
cause they passed over a son of Futtaii Hahie and 
gave tlife estate to a sim f'f the younger branch, 
that we are to c<»i)cl(ule they did every thing else 
illegally—illegally confiscated tlie estate, and 
illegally treating it as their own exelusivi* pro¬ 
perty, bestowed it on one without any regard to 
right. 

say it appears to us poss^ible that 
Government had no right to give the estate at 
the time they gave it, and in the condition of 
Futtah Sahie’s tiiinily to Chuttcr.lharee. But it is 
one thing to set aside and to cut oft’ a particular 
branch of a family from their ordinary right or 
succession, that is in direct words to*cnt off' the 
progeny of Futtah Saliie, and another to con¬ 
fiscate the property itself, and so extinguish the 
rights of every member of the family in regard 
to it. It is not, because Futtah .Saliie’s heirs 
were e-xcluded from the projierly, that we are to 
consider the Government acted in that matter 
as undi'r the belief tliat they were free to do 
what tliey liked with the pi'operty, either keep¬ 
ing it themselves or giving it to any one el.scj as 
it might please them. 

We think then that this ohjeetioii does not 
invalidate in any degree the correetiiess of the 
conclusion that we have arrived at, that the 
Government did not, in intent or in fact, confis¬ 
cate this property. 

But there is no doubt that, in giving it to Ghul- 
terdlmree, or rather in allowing (’liutterdharee 
to take it out of their hands, the Government did 
not give it to one wlio at the time appeared to he 
the party entitled, by right of birth, to it. It is 
clear that thi re were .sons then living of Futtah 
Sallie, who, if there was no confiscation, or if 
there was no power tt confiscate under the law 
ns exusting at that time, ought to linve obtained it. 
(}hutterdharo,e,then, not hiiving been the party who 
in right of fiimily <'UStom was entitled to the 
estate, has there, it may, be asked, been siuib a 
breach in the order of succession ns to destroy 
altogether the future right id liis descendants to 
the rule of primogeuitiire which had previously 
existed in his family ? 

There was, as we have said, no confiscation. 
Tbe estate, therefore, that Chiitterdhareo received 
from Government wa.s the very same estate that 
the Government took charge of in consequence of 
, Futtah Sahie 8 rebellion. This, as we have shown, 
was a Kaj, and as a Kaj the law of primogeniture, 
or of succession by one member to the entire 
estate, to the exclusion of all the other heirs, is 
impressed upon the estate, and is an inherent con¬ 
dition essential to its existence. 

We will not go the length of sapng, as was 
contended for by tbe learned Counsel for tbe re¬ 
spondent, that under no circumstancc.s can pro¬ 
perty which constitutes a Raj be diviilqd, for it 
may pass into the hands of strangers, say in right 
of purchase at public auction for arrears of Go¬ 


vernment revenue, and it is impossible to hold 
that the purchu^r, whoever he may be, has no 
power of makljVRny disposition of the property, 
but that his fim bom has, in right of birth, an 
indefeasible title to the whole and entire estate. 
We do think, however, that while the estate re¬ 
mains in the same family, having come down to 
them from father to son, or to some other single 
member, the rule of inipartibility must regulate all 
the revolutions of the family. Where, however, 
any individual, be he one of the family ora strang¬ 
er, acquires the EaJ property in any other way than 
by descent,it is to (lim a new' estate,and he is not of 
course bound by the law of priningeniture; though 
there is a decision of the late Sudder, wherein it 
was held that a Raj which hud been confiscated 
and given to a stranger devolved entire on tbe 
death of the stranger to his eldest son, and that 
his other heirs hud no right to any portion of it. 

Ill this caijit which will be found in page 92 
Volume 2 of the Select Reports of tbe Calcutta 
Sudder, there had been one .succession between 
the Goveniinent donee and the party iu whose 
favor the decree was passed; and it may be that 
the Court were led, in reliance upon this fact., to 
conclude that the old rule of descent, prevailing 
I in the Raj, had been acquieaeed in by the family 
of the new proprietors; or it may have been 
tliouglit that the property remained still a Raj, 
with all the incidents of a Raj, notwithstanding 
that it had iieeu confiscated to Government, and 
notwitlistiiruling that new holders did not derive 
their title to it by descent from the old proprie¬ 
tors. 

However this may be, here is, it is clear, a 
proci'dont which would carry us even farther 
than we are inclined to think we can safely go. 
I’lac.iug then no grgat reliance in this case, and 
not drawing any final conclusion from it, we will 
proceed, ijuiie independent of it, to give our 
reasons why we bold that the fiimily custom and 
the custom of the Raj were not ilcstroyed from 
the breach in the*custom by vii tiic of which Chift- 
terdliaree acquired the estate. 

We have held that there was a family custom 
down to Futtah Sahic’s time by which the estate 
devolved to the eldest male heir. Government 
took that e.state subject to tliat custom, for, as 
there was no extinction of the Raj, there was no 
e.xtinction of the custom which was an incident 
of the Raj. The Government then handed over ' 
the same estate as they received to Ohutterdbaree, 
and he received it subject to the custom. Those 
who claim through him, as both the partie.? to this 
suit do, are bound by the custom by whirh be was 
himself bound. The heirs of Futtah biihie might, 
no doubt, have attacked the tit’e of (jliutterdliai ee, 
on the ground of his not being entitled to the 
e.statc by custom, but it is not coiiqietcnt to Chut- 
terdharee’s heirs to raise the same contention. 
Whatever defect might have attached to the ori¬ 
gin of Chutterdharee’s title, it has been subse¬ 
quently finally established by not having been 
[impeached for half a century, and it is now as 
I good as if it had never been capable of question. 
Acquiring as be did ^ estate subject to a particular 
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vustoui, and having himself not done any thing 
destructive of that custom, his ]yijra*take it sub* 
ject to the custom. 

Having disposed then of all the issues |mt the 
liist, it remains only to say that, though the Coun¬ 
sel for the appellant did, in his first address, 
insist that Chutterdharec died seized of propertjr 
•which had come to him separate from the Uaj, 
he gave ujt this point after hearing the arguments 
and explanations of the Counsel for the other side. 
We need, therefore, only record that we find on 
the last issue for the respondent; and we may say 
that wo .should have so found, if the point had 
not been abandoned by the appellant. 

In reference to the contention as to the nature 
of this pr(*perty, much stress was Laid by the 
Counsel for the plaintiffs upon the provisions of 
Regulation XI of 1793; Ilut whatever effect 
that law may have in destroying family custom 
and in diverting the mode of d^ent into its 
proper oliannel in accordance with the ordinary 
rule of Hindoo law, it is not applicable to an 
«>state wliich is a Haj. As we have found this 
proi)erty was a I]laj in Puttah Sahie’s time, and 
was also one in Chutteixlharee’s, ■we consider that 
the Regulation cited has no’application to this 
case. Bv Hindoo law and by universal custom, 
a Uaj descends entire, .wd has, notwithstanding 
the provisions of Regulation Xr of 1793, been so 
held by decisions of the late Sudder Court, and 
of tiie Privy Council. Among the latter we need 
mention no more than the following cases namely: 
Moore’s Reports Volumes 6 page 187 
„ „ „ 7 „ 537 

„ „ „ 5 V 169 

(Note. In this lastc-ise, Regulation XI of 179.3, 
though referred to by the Counsel, is not noticed 
by the Judges, probably as being inapplicable to 
the case of a Raj.) 

The appeal on the part of the defendant No. 
371 is on the ground of the Judge having found 
that there was no gift, no nuncupative Will, or 
written Will, in favor of the defendant by the late 
Mahnriijah Chutterdharee Sahie. The defendni^ is 
dissatisfied also with the high allowance a'waraed 
as maintenance to the plaintiff; and ohjoction is 
taken to the Judge’s order which holds the defend¬ 
ant liable for the costs of several co-defeudants, 
who were made parties to the suit without any 
reasonable cause. 

The issues this appeal gives rise to are:— 

1 st. Was there a gift? 

2Dd. Was there a nuncupative Will ? 

.8td. Was there a written Will ? 

4 th. Is the amount of Rs. 2,000 per mensem, 
awarded as maintenance to the plaintiff appel¬ 
lant, a fair or an excessive allowance on that 
, account ? • 

5 dj. Have any parties been unnecessarily 
dragged into this contention, and who ought to 
pay toe costs of such parties ? 

In respect to the main grounds on which this 
appeal is preferred, as we have already, found 
that, % the custom of the family and by the 
custom Of the Raj, the Cstale devolves in right 
tb the eldest male hfur, there is but one decision 


which we can possibly come to in regard to the 
gift and the Wills. ' 

Whether made or not made, we must, by our 
finding, hold that these acts and deeds are in¬ 
operative as having no power of disposition or 
of selection of his successor fi'oin among his 
heirs. .Omttei'dharee could not thus deslse his 
estate. But the Counsel for the defendant press¬ 
es for a decision upon the fact, Will or no Will; 
and as the other side urges no objection, and 

r iossibly it may lessen the litigation wliich is 
ifcely yet to take place between the parties, if 
we di8po|B of the question of the gift and of the 
Wills, we shall proceed to do so. I’hc defend¬ 
ant’s statement in respect to the several transac¬ 
tions said by him to have taken place is that the 
ileccased Rajah having, on the day before his 
death, I'ailod his confidential .servants r. 'und him, 
made over to him in their presence in absolute 
gift every thing that he po.ssc33ud, both real and 
personal —that, on the morning of the day of his 
death, he, in presence of respcctalile witnesses, 
made a nuncupative Will in the defendant’s lav<ir, 
.and some sliort time after, on the same day, in 
presence of other respectable persons, principally 
his own servants and attendants, he had prepared 
and duly executed a written Will whereby he 
constituted the defe/idant his sole heir, and 
bequeathed to him every thing he possessed. 
The plaintifl’ denies the fact of these several 
transactions. In regard to the gift, the Counsel 
‘ for the defendant, without quite abandoning the 
plea, does not urge anything in sujiport of i(. 
We may therefore dismiss the in^ter of gift. 

In regard to the nuncupative Will, a question 
arises whether, as the issues on it were framed 
I by the Judges of the lower Court, it is comrie- 
tent to the defendant’s Counsel to argue that 
point, except as it is laid down in the issue. 
The lower Court laid down as the issue in rogai-d 
to the nuncupative Will, whether such a proceed¬ 
ing did really take place on the day prior to the 
testator’s demise. Now it was not averred that 
the nuncupative , Will was pronounced on the 
day before the Rajah’s demise, so that the Judge 
had no warrant in assuming that it was made on 
the day preceding the Knjah’s death. The issue 
filed by the defendant did not give any exact 
time when this Will was made; his issue prepared 
the plaintiff to expect that the defendant would 
prove this Will, not on this day or that day, baton 
some day, so that he was not deceived by the 
Jndge’s error as to the real fact which he had to 
meet and to rebut. On this view we allowed the 
Counsel for the defendant to adA-css the Court on 
the point of a nuncupative Will without refer¬ 
ence to the Jndp’s issue which incorrectly 
assumed that tlie Will was made the day before 
the Rajah’s death. 

The nuncupative Will is sought i''to be estab¬ 
lished on the evidence of two European gentle¬ 
men who went to sec the Rajah on the day of his 
death ; the gentlemen are Mr. Lynch and Mr. 
E. McDpnel, both in the employ of Government, 
and persons of undoubted veracity. They say 
that, while tiicy were with the E:qah, he pat out 
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of the room every person but themselves, one 
native or two, and the chief defendant. He 
then declared in their presence in the most 
solemn manner that the chief defendant was his 
sole heir; and that he would 'succeed to every 
thing. 

We do not think that the words and acts 
attributed by these witnesses to the ilajah amount 
to a making of a nuncupative Will, ibr they arc 
all (|uite consistent with the supposition that 
they were done and said in the belief that, under 
the Kolachar, Eajcnder the chiei’ defendant 
would be tlie heir. The very circumstance of 
a written Will to the same effect having been 
adopted subseipiently tends to show that, in tlie 
previous acts and expressions of the deceased 
Kajah, no testamentary intention was in his mind. 
In fact what is described to have taken place in 
the presence of the above said gentlemen is 
exactly what occurred in the intcr%'iew which Mr. 
Richardson the Magistrate hml with the Rajah 
about a month before. If the acts and incidents 
of one day afford eviilence of a nuncupative Will, 
BO do the acts and incidents of the other. In this 
way there may have been, according to defendant’s 
view, half a dozen nuncupative ’Wills ; and if such 
evidence as this is allowed to be sufficient to estab- 
lish a nuncupative Will, we shall hereafter have, 
on the death of every one leaving pro[>erty, nmi- 
cupative Wills set 'U{» by eveiy member of his 
family. W'e therefore reject the plea that the 
Rajah ever made a nuncupative Will. 

in regard to the written Will, we have to ob¬ 
serve that it is sworn to by several attesting wit¬ 
nesses. None of these persons are, it is true, mem¬ 
bers of the family, but they are eoiilidontial 
servants. In all these cases it would be better, 
no doubt, that the parties employed, as witnesses 
to their acts, persons whose testimony no one 
could ijnpeacli. But it is to be recollectetl that na¬ 
tives of rank and position are very aver.se to act in 
matters which may require thorn afterwards to 
give evidence in a Court of Ju.stice; and besides 
this general reason, there is another more special 
one which in this case may account lor tlie ab¬ 
sence of the rdatives. It is plain that the idea 
of making a written Will was suddenly adopted, 
having been made very shortly before the death 
of the testator. It is probable then that, when 
it.was decided to have a Will drawn up, aymji- 
toras of certain and approaching death had 
begun to appear. In this state of things it is 
not at aU to be worulorcd at that the relatives 
of the family of whom no siimle member seems 
to have been in attendance on the siqk man's bed¬ 
side, were not made attesting witnesses to the 
deed. I’o delay the Will till these men were 
called and brought to the .spot, might have been 
to defeat the Will altogether. 

What induces us to give credit to the evidence 
in support of the Will is that it accords with pro- 
bahihty that the deceased slioiild make a Will. 
Forycars before, be had on every occasion express¬ 
ed his great solicitude that the chief defendant 
might he allowed, with the concurrence of the au¬ 
thorities, to succeed to all the boubrs and posses¬ 


sions of the Raj. He had all along given out 
that fie chief defendant would Jje his heir and 
successor, and ^ was passionately fond of him. 
StiU htM||as aware, with reference to the circiun- 
stancesTOder wbieh he had himself acquired the 

S erty, that the title of his favorite under the 
whar might not he acquiesced in by the other 
heirs. Whiit more probable than tiiat an Old 
man, distracted with fear lest the hopes of his life 
in favor of his favorite might be frustrated, and 
apprehensive as to what might hereafter be tlu- 
cidod as to his right to succeed under the I[ola~ 
char, should take every precaution to secure file 
'succession of hi» favorite. If he apprehended 
he was not safe under the Kolaj;hat\ what more 
probable than that he should, as he thought, 
make him safe under the Will. 

There is another important considei-ation which 
probably operated to disturb the mind of the late 
Jiajali in his, last moments in respect to the fu¬ 
ture of his favorite by the rule of Kohichar, the 
cliiof defendant. Rajender Protaub Saliie would 
not succeed to the liaj, for his own father Ujur 
Protaub Saliie stood in his way. It is tnie that 
Ojur Protaul) professed to Chuttcnlharee tliat he 
would not o{>pose his wish that h^un sliuuld 
take the estate; but was it sure tha*he would 
continue to be true to bis profe.ssiotis, ahd not set 
up his own claim to the Raj, when Oliutterdharee 
was no more ? May we not with iiea.son look upon 
this as one of the reasons by which Rajah (,'lintter~ 
dharee was actuated in his determination to make 
a Will. It is one of the probabilities in favor of 
the fiict; and he was probably led to it from the 
consideration that Ojur Protaub Bahie his grand¬ 
son should hereafter claim, as he miglit do, under 
tha Kolachar —the Will in favor of his sou, the 
chief defendant, would raise an adverse title in 
whjch it might possibly be successfully resisted. 

It is these probabilities which sway us in ac- 
ccjuiiig the evidence to the written Wi^I. It was 
heard of as a fact either the day after, or the day but 
one after, the* Rajah’s demise by Mr. Lynch, the 
smjjm undoubted witness who <lescril)es the in- 
tt^iew he had with the Rajah a few hours pre¬ 
viously; and no doubt can be entertained from the 
evidence of this same witness, and from others, 
that the Rajah was in a fit state of mind to make 
such a Will. The evidence on the other side is 
of the very wor.st, while it is ns clear as anyUiiug 
can be that the Rajah was, up to a very short time 
before his deatli, in his perfect senses, both atile 
and willing to converse with tliose around him. 
The plaintiff’ has the hardihood to put his crea¬ 
tures into the witness box, there to swear that, 
for 5 days previous to Iris death, the Rtyuh was 
helpless and speechless. 

It is said in defendant’s answer, ,and has been so 
deposed to by the witnesses for the defendant, that 
the plaiutifl'appeilaat was present when thewrittqii 
Will was cxeeutml. After the prrmf that, the 
plaintiff has given of his utter unscrupulousness'in 
etting witnesses to swear to what he knew to 
e a wicked falsehood,* it is not to be regreted 
that he did not offer himself as a witness to deny 
on his oath t)i»t he was preaent at the execution,. 
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but bis fiiilure to offer this, coupled with his 
shameful attempi to invalidate^ the Will by fake 
evidence of the^ Kajah’s phyeicid incapacity, en- 
tides the evidence on the other side .(mgreater 
weight as being altogether unrebutted. 

l\e plaintiff’s Counsel were very strong on the 
subject of Chutterdharee’s omission to give notice 
to the authorities of the fact of liis having exe¬ 
cuted a written Will. He did inform the authori¬ 
ties by letters, which, though there is a mistake 
of date, were no doubt dictated, if not written, 
on the day before his death, that be has nomi¬ 
nated Rajender Protaub Sahie, the chief defend¬ 
ant, his heir and successor, and had given to 
him every thing he possessed ; and it is contemii'd 
that, as no such notice was sent to the authorities 
of this his hist Will and Testament, it is the best 
proof that no such thing took place- But it it 
to be observed that the Rajah died a few hours i 
after the Will was executed, probably within four 
hours. Nothing is clearer than that he was able 
to talk and to transact business up to within 
a very few hours of his death. The Wjll, if ever 
thought of before, was delayed till the last safe 
moment, and though the Rajah w:i.s in his per¬ 
fect sens^fcwhen he matle it, he died within 3 or 
4 hours afW. Thus there was not time, between 
the completion of the Will and the Rajah’s death, 
to prepare the several letters to the authorities 
in announcement of the fact. When the other 
letters above spoken of were despatched, the Rajiih 
was alive, and there was no apprehension of liis 
immediate death. lie was himself competent to 
direct his servants what to say in the letters, and 
what to do in regard to them; but this was not 
► 80 in regard to the last act of his life. Had he 
lived long enough, we have littlg doubt that he 
would have sent formal loiters of information to 
the authorities of the fact of his having executed 
a Will, and as to his successor not having done so. 
It must be-borne in mind what the probable state 
of the whole household was at such a moment; 
and inasmuch as the tidings of ih^ Will had not 
been sent off while the Rajah was alive, it |ms 
probably thought that, the opportune time harag 
been unfortunately allowed to pass, the delay of 
a day or of several days in taking steps to inform 
the authorities of the fact of the Will was of no 
consequence. Had steps been taken to give the 
authorities notice of this Will, if mch notice had 
QOt been sent off daring the life-time of the 
Rajah, there can be little doubt that the plaintiff 
would have made as much out of the delay of a 
day, as be has done out of the longer delay which 
actually teok place, 

On the subyect as to what is a fit aUowayce for 
the appellant as maintenance,- we have no evidence 
on eituer ,^de„ The Judge thinks that 2,000 
Rupees a mouth is a proper allowance; but this 
e^enis to ns out of all proportion. Besides theup- 
pellaot, there are two others ns near relatives, who 
are’ equally entitled to maintenance. If they are 
to get i,o6o Rupees each also, the defendant will 
have to pay by way *of maintenance 72,000 
Rupees- yearly. The estate is no doubt a valuable 
one; but the revenue payable to Government 


which of course bears some *proportion to the 
yearly gros-s income, is only l,73j997 Ru¬ 
pees. 72,000 Rupees as maintenance out of such 
an estate or out of any estate seems to us de¬ 
cidedly high to pay as maintenance to three junior 
members of the family { and we think that Rajah 
Chutterdharee during his minority was only al¬ 
lowed by Government, who were his guardians, 
1,000 Rupees a mouth for his maintenance and 
state. Trie plaintiff can very well .-upport himself 
and keep up tlie position of his rank upon the 
same sum. We, therefore, halve the allowance 
which the Judge ha.s awarded to him. 

On the question of costs, the defendant’s Coun¬ 
sel has nothing to urge against the Judge’s order 
awarding the costs of the plaintiffs and the costs 
of Ojur Trotaub Sahie against his client. We have 
therefore nothing to do with their cr. le, and the 
; order of the lower Court as respeets them will 
stand. But objection is ruado to the costs of 
the unnecessary defendants being thrown upon 
the chief detendauts, and relief is prayed for from 
that burden. 

'i'he suit is brought to eatabli.sh a right to have 
the Hosaipore estate divided into shares, and to 
obtain a specilic share of the same. 

In such a matter there wa^ no necessity what¬ 
soever for imjxirting into the caj,u qaestions which 
might horeafter have arisen as to the hona fide 
nature of certain benamee leases, and of others, 
said to have been granted iiy the chief defendant 
. to different parties us gratuity for their services 
rendered to the chief defendant in the matter of 
this suit. As welt might a party, suing to establish 
a deed of sale of a property,pray to resume tenures 
held within the estate on alleged lakheraj titles, or 
pray to stop or to open a water coarse within the 
estate, or jiray to have an account of collections 
taken from an agent of the estate whom he may 
choose to charge with misappropriation or defiiult. 
These may no doubt be good causes of future 
action to the claimant of the estate, but they 
should be reserved till he establishes his right to 
the property. Here the plaintiff claims an estate, 
and before he proves his right to it, he brings un¬ 
founded and reckless allegations of benamee and 
fraudulent transfer which he makes no attempt to 
prove. We think he is not entitled to be relieved 
from the costs of parties thu.s unnecessarily 
brought into Court, and we accordingly amend the 
order of the lower Court in respect of the costs 
of these defendants. The chief defendant will 
pay his own costs, his father Ojur Ib-otaub Sahie’s 
cost, and the costs of the plaintiff. The costs of 
every other party we hold to have been unneces¬ 
sarily and causelessly incurred, and they must, 
where costs have been given and to the extent 
given by the lower Court., be borne by the plaint¬ 
iff. 

The alwve order disposes of the appeal of 
Ojoodea Persaud No, 374. His is not in reality an 
appeal at all, but a mere precautionary applica¬ 
tion. It is in so many words, “ if you relieve the 
chief defendant from paying my costs, give me 
them from the plaintifi’. We have given them in 
the above order, as incurred in the lower Court, 
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the plaititi^; but as a separate appeal on 
this point was quite unnecessary, the appellant 
will pay Jiis own costs in this Court. 

On the 4th appeal arising out of the Judge's 
decision, that of Kum Fuckeer Singli No. 306, it 
appears that the Judge did not allow him any 
thing on account of vakeel's fees, because the 
value of the property in ri'gard to which the 
uppi'Ilant was c.onccrned was not apparent, and 
. they could not therelbre be calculated. Whatever 
might be thought of this ground, we think a 
V)etter might have been found. We are <dcar that 
the appellant is nut entitled to the sum he 
cliiinis as vakeel’s lec.s, he claims 1,000 Rupees 
on this account; but us be repudiated all right, 
title, inten‘.st, nr concern with the projierty of 
which the plaintifl' allegccl he was the benameo 
proprietor, he might have remained silent alto¬ 
gether without mu(!h risk of anv d.aiigcr. At all 
events, it is not likely he incurred any thing but 
the smallest trifle in engaging a vakeel to put 
in a meic jictitlon of denial ; and as he has not 
stated tins amount, and we, are clear he has no 
right to the 1,000 Rupees h(‘claims in this appeal, 
we think we do him no injustiee in dismi.ssing his 
apj)i‘al, and we do so with costs. 

Mr. Justice JjBcinge. — I desire to express, sepa¬ 
rately and apart from our united judgment on 
lUe whole of this ease, my reasons for holding 
that the Raj did not become extinguished by the 
setting aside of Futtah Sahie and bis heirs, and 
that Chutterdaree took the Raj subject to, ami 
‘botmd by, the family iisivgu. 

1 find no precise definition of what constitutes 
a Raj; but i may define it to be a Prinei])ality 
whieli by niiiversal custom must be preserved 
entire. The succession must be .viVtg/c (,S’ec the 
Secretary ofState, in Council of India r.s. Kamaeliee 
Hyec Sahaba, 7 Moore's I. A. .537) ; and whatever 
bus been the Kolnchar or usage in the family as 
lothesue(!ession, mustemt/mae to prevail. Upon a 
(ermanent bi'cacli of any of these particulars, the 
faj will become e.xtiuet {Vide Shama Churn’s 
1 )ige.st of Iliiidoo Law 25; also Baboo Guncsli 
Dutt Singh vs Maharajah Moheshur Singh (> 
Moore’s 1. A. 187.) 

It has been tirgeil on behalf of the plaintiff by 
Mr. Doynd^ who has argued this case with great 
ability, that inasmuch as Futtah Sahie took his 
title of Rajah into (loriickpore, and n.s, the 
Riij of Jlosaipore was handed over to Chntter- 
daroc in 1790 without the title ol Rajah, and inas- 
mueh as that title was not conferred ou him un¬ 
til 1837 on his petition as an opulent zemindar, 

• these circumstances are prnofsofthe extinction of 
the Raj. But it has been said—" The question is 
“ not what was the title or designation of the 
“ owner, but what was the natur«‘ of the property 
“ the person held ? 'I'lie term ‘Raja,*asit Is well said, 
“ has been and may be usur|)e(l by nliuosl any body 
" who is in a situation which wr)uld in any degree 
" give continuance to it.” This is the language ol 
the Court iii the ease before quoted li’otn 6 
Moore’s 1. A. p. 187. 

It therefore- appears to me that, as yen have 
found that these estates were in Futtah Saliie’s 


time a Raj, and that they have always descended 
to the eldest son or next male heir of the reigning 
Rajah, and as it appeal's to me clear from the 
authority that I have quoted tliat it is not an 
esseiitinr attribute of the Raj that the successor 
should continue to enjoy the title, the only point 
that remains to be decided is, wliethcr the Raj 
has been destroyed by a break in the family cus¬ 
tom. Uruiuestionably the estate has continued 
entire. The s.ime estate or principality that was 
enjoy(‘d by Futtah Sahie and las ancestor.®, passed 
from the hands of Government to Chuttenlharee 
after an interval of 23 years. The Raj ha.s 
therefore remained entire as far as the landed 
estates tire eoneerned, and the succession to tlio 
property lias been single. 

Now, does the assumption of a Raj, to the pre¬ 
judice of the x'iglit heir, by a collateral member 
of the family bouml by the Kolnchar and usage, 
jirevent bis eldest son from claiming the Raj 
under the family usage? 

Ls there such a break in the Kolnchar as to 
destrtiy the Raj, and let in the ordinary law of 
Hindoo inlieritiinec under which the estates would 
become divisible ? 

If the family custom has been brok^ through, 
the Raj has become extinguished; for, as a general 
rule, family usage to prevail mttst be uniform and 
eontiiiuoits. “ To stipersede the general maxims 
of the law, the usage must be such as lias been 
eoiiliiiiionsly observed from litue immemorial or 
for many getioralions” (Shauiachurn’s Digest of 
Hiiuloo Law p. .303); or as laid down by a case 
decided in the iSudder Court (Rajah Koernarain 
Roy i).v. Dhoronidhur Roy, 7th .June 1S5S). It has 
been held by this Court on several occasions that, 
in cases in which a family usage is set up against 
the ordiiini-y law of inherilauee, it is necessary 
that the usiigt! be aueierit and invariable,, and be 
established by clear and positive proof. 

It is adiuilted, on all sides, that Chntterdharee 
would never luive succeeded to the aueestral 
estates under the family eu.ston), for, at the time 
(,li6y wt'rt! conferred on him, Futtah Suhie's heirs 
were alive; but it does not iqtpear to me that it 
thereftire necessarily follows that the family usage 
has been eli’eetually efliieed or destroyed. 

In the. four.se of the argument, no authority 
has been cited to the Court to show that, when 
the estates of a Rajah or Zemindar bound by a 
custom liave been seized or usurjicd, and the 
line of descent according to tlie usage broken 
through, and aiietlier member of the sauie fimiily 
bound by the custom seli'cted and put into the 
possession of the estates, the member so selected 
and his heirs are not bound by the family usage. 
The nearest case in point is tliat of Koonwur 
Siiigli ns. Seon.ith Singh, 2 Select Reports 92, 
already mentioned in our judgment; but this point 
seems to have been overlooked by the t'ounsel 
and theOnirt in the decision of that ease, although 
clearly open on the record. It nfipeurs to me, 
tlieief'ire, tinit we are deciding tins Important 
point litr the first time, if 1 may take the aulho- 
lilies as a criterion for that assumption. 


u 
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We have shewn that the Government did not 
confiscate the estates. They appear to have 
followed whnt was undoubtedly the law of the 
land at that day, and held the Raj in their posses¬ 
sion without declaring it to be confiscated, and 
without hrenking up the property ; they appear to 
have fully recognised the principle that the 
estates or Raj must be preserved entire. It has 
been shewn in our judgment that, before 1801, the 
property of rebels was not liable to confiscation ; 
and the Government acknowledged on the 9th 
July 1801 that they had continuously acted up to 
that doctrine {vide vol. 2 of Digest of Criminal 
Law by P. L. Beaufort p. 725 2nd Edition). 

In order to cui e the defect in tho law and 
give the Government power over the estates of 
subjects in open rebellion against its authority, 
Regulation X of 1804 was passed, and this is the 
first measure in force in India on this subject. 

According, therefore, to the letter of the law, it 
would appear that the Government had no legal 
power in 1790 to confer the Raj on Chntterdharee, 
bus should have held it in tiust until the rebel 
Puttah Sahie repented or until such time as they 
chose to restore it to him or to bis son. But 
instead of so holding the Raj, they conferred the 
estates entire on the next heir subject to the family 
usage in the manner and after the several acts 
done by them specifically set forth in our judg¬ 
ment and appearing upon the record. 

The Government before 1804 had no strict 
legal right to confiscate, although practically in 
some instances they may have done so; and ne¬ 
cessity in those cases may have required them so 
to act for the protection and due management of 
their territories. Bui in this particular instance, 
it appears to me that there was no evidence of a 
confiscation and extinction of the ancestral 
rights and usages of this ancient family, as the 
estates were preserved entire, and' the nearest 
male heir to the rebel and his issue selected to 
succeed to the property. 

On the whole of this case, therefore, it appears 
to me that Chutterdharee took the estates subject 
to the family usage, for the Government manifest¬ 
ly, from the evidence on the record, held the Raj 
subject to that usage, and what tliey bad they 
handed over to Chutterdhai-ee. In my opinion he 
assumed the family estates bound by tbe family 
custom (for as a member of that family he and 
his ancestors had always been subject to and 
bound by it)just as forcibly and'technically as if the 
estates had been settled on his ancestors, whose 
descendants were bound by a strict and rigid en¬ 
tail. He was in the entail and might have suc¬ 
ceeded to the estates under that entail. H^went 
into possession of those settled estates, t. e., the 
estates bouqd by the custom, not as a stranger, 
1»ut as a member of the family subject to the 
entail under tbe custom, and was allowed to con¬ 
tinue in undisturbed possession by those who had 
a prior estate under the same family title. Futtah 
Sahie’s sons never attacked or impeached his 
title in a Court of Justice, and Cnutterdharee 
never did any act inconsistent with his being the 
legal successor under |ihe family title. He conti¬ 


nued to hold and enjoy the Rs^without any inter¬ 
ruption fit)m the year 1790 down to the year ] 858 ; 
and one^ of the necessary incidents of tbe Raj 
is, that it should descend to the nearest male her 
of the person in possession. On his death, there¬ 
fore, (the defendant's father having waived his 
right) 1 hold that it has devolved on tbe de¬ 
fendant. 

I need hardly say that it is not without some 
doubt that I have come to the above conclusion ;.,} 
but, after anxious and careful deliberation, I 
consider that our judgment in this respect is 
based on sound principles and substantial justice. 
By this decision I consider I do no injustice to the 
plaintiffs who claim to inherit (by virtue of the 
Hindoo law of inheritance) not through the dis¬ 
inherited offspring of the rebel Futtah Sahie, but 
through Chutterdaree who, in my judgment, 
acquired these estates subject to a famlljr usage 
or particular line of inheritance which binds his 
heirs, and which therefore excludes the ordinary 
law of Hindoo inheritance. 


The 30th April 1863.* 

Present: 

The Ilon’ble C. Steer and W. S. Seton-Kan-, 
Judges, 

Kattore Batatas (Sttooesaion to tbe)— 
Adoption (Proof of old deeds of)— 
Bewersloner bound to explain delay 
in enforcing bis rights. " 

Case No. 335 of 1860. 

Pegttlar Appeal from a decision passed hy Mr. 
L. S. Jackson, Judge of Rajshahye, dated the 
7th September I860. 

Maharanee Kisben Monee Debia and others 
(Plmntiffs) Appellants, 

versus 

Kashee Soonduree Debia and others (Defendants) 
Respondents. 

Messrs, A. T. T. Peterson, J. W. B, Money, and 
R. T, Allan, and Baboo Dwarkanauth Mitter 
for Appellants. 

Messrs. R. V, Boyne and O. C. Paul and 
Bdboos Kishen Kiihore Ohose, Juggadanund 
Mookerjee, SreenaA Boss, and Ashootosh Bhur 
for Respondents. 

Suit laid at Go's Rupees 3,38,394-Has. ISgds. 

Deeds of adoption executed long several witnesses _ 
to the exrcutioD of which having died, should be judged " 
of more from their internal probsbllities and firom tbe 
indirect evidence (the same being closely scrutinized), 
than from the testimony of witnesses either subscribing 
the deeds or present at the time. 

A reversioner is bound to explain the cause of his 
delay in not suing for a declaration of his rights when ^ 
obviously prejudiced by the adoption of two sons in’ 
succession. 


* It has been suggested that this case also should be iuoluded in 
the present Ko., as being a verf important cose never before 
pubiished, conoerning the hislonr «f a weil-knowu native House 
In Lower Bengal. ' 
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Thus la an appeal, practically, to establish the 
validity of the adoption of Gobind Nath Roy. 
The position of the parties to this and to other 
suits, rewarding part of the Nattore property, is 
fully and clearly described by the Judge of the 
Lower Court, and it needs not be recapitulated at 
length in this place. 

The history of this litigation will also be found 
in the r^orts of the Sudder Dewanny for 1857, 
pages 1126 and 1843, and in the reports for 18-59, 
page 549. 

Under the orders of the Sudder Court last 
quoted, passed in review of judgment, the former 
proceedings of the same Court disallowing the 
adoption were set aside, and the case was remanded 
to be tried, not in Moorshedabad whore it was 
originally instituted, but in Rajshabye, after a 
tuller enquiry into the merits and the evidence 
than had yet taken place. 

This has now been done ; and the Judge, Mr. 
L. S. Jackson, after taking all the evidence 
available, and after making a very complete en¬ 
quiry, has, in a full and well-written iudginent, 
disnilowcd the adoption of Gobind Natli, and has 
discredited two deeds said to have been executed 
by the late Rajah Gobind Chunder on the 25th 
Agrnun 1243, the one being a deed of Vnnoomoti 
Putro, or permission to adopt, in favor ofliis 
wife Shibessuri, and the other a deed of manage¬ 
ment or Kurtritwo in favor of his mother, the 
Ranee Kistomoni. 

For a clear understanding of the history and 
position of the family, the family tree is subjoined— 

Ram JibUD Uai. 


; below, who has since been raised to a scat in this 
j Court. 

! Before analysing the evidence direct and inter- 
' nal, and before considering the probabilities and 
I presumptions, we think it advisable to note the 
I events which took place at the death of the late 
! Rajah, which, as facts, are either established 
beyond the possibility of a doubt, or are not 
(luestioneil or denied by the Counsel for the 
defendant Aimnd Nath. 

The last Raja of Nattore, GobindChundra, had 
bad constant disputes with his mother, the Ranee 
Kisto Monec, who is still living, regarding the 
managenjent and control of the propertjr, when 
still a young man, he fell sick of a fever m Agraun 
1243, or December 1836, and on the morning of 
26th of Agraun, he set out from the palace at 
Nattore, leaving his wife Shibessuree there, and 
reached Rarapore Beaulcah that evening, at which 
station he passed the night. On the following 
morning, he crossed the Ganges and journeyed to 
Sydabad, near Moorshedabad, which place he 
reached about night-fall. That evening he had 
an interview with his mother, the Ranee Kisto 
Monee, who was residing at a house there ; and 
about 10 o’clock at night he died on the banks of 
the Bbngeerutty or Ganges to which he had been 
removed according to the custom of the Hindoos 
when in mortal sickness. 

The next day Ranee Kisto Monee went to 
Nattore, and within six weeks from the time of 
her son’s death, the two deeds, which are now the 
subject of dispute, were filed in the Collectorate 
of Rajshabye, at Rampore Beauleah; whence they 
were returned to be presented before the Judge 
of the same District about six mouths after the 


Ram Kaiitu (adopted soa) married the celobratod HaneeBtioTranS. 

__ 

Ram Kieto (adopted son) died in the lifo-time of itauee Bhowani. 

I 


1. Bismnautli (eon of the body) married. 

1. Soorioo Kfonoe, who b&stow- 
cd propertr by hibba on 

Kaihi Soutidurne 

2. Rieto Monee (Plaintiff.) 

V- 

3. Oobind Monee, | 


Oobind Chundra, (adopt¬ 
ed son,) married Shibeaauri. 

I 

_ A- ■ 

I. KUto Chandra (adopb d 
and deceaeed.) 

3. Qoblndnattth fadopted) 
(EUlntlff.) 

, The whole case relative to the deeds in question 
For Appellant. fully and ably argued 

Mr. A. T. T. Peterson, before US by the learned 
Counsel named in the mar- 
Mr. R. V. Doyne. gm for three days, from 

„ G. c. Paul. every point of view; and 

we have carefully considered the evidence and have 
formed our conclusions, having regard to the ability 
with which the case has been argued, to the import¬ 
ance of the interests which it involves, and to the 
care and fulness with which the enquiry has been 
conducted by the learned Judge of the Court 


Raja’s death, or in June 1837. 

At the time of his death, the Raja had one 
daughter, named Huro Soonduree, who died in 
1250. In 1254, under the permission contained 
in the first of the documents now disputed, a 
son named Kisto Chundra was adopted by the 
Raja’s widow Slribessurec; and he dying within 
the year, the present claimant Gobind I^th was 
adopted in 1255. Opposition to his claims and 
rights as adopted son was first made by Anund 
Nath in the Civil Court in 1849 or 1256, when 
Ranee Kisto Monee brought the suit against 
Kashee Soonduree Debia for certain properties, 
in which suit it was finally determined by the 
Sudder Court that the plaintiff must prove the 
adoption, as the title to sue on which she relied. 
These being facts as to which there can be no 
question, we now proceed to examine the direct 
evidence to the two deeds. They are both dated 
the 25th of Agraun 1243, or the day before the 
Baja set out on the journey which terminated 
in his death. The deed of Unnoomoti, or 
mission to adopt, is signed by nine witnesses. That 
of management or Kurtritwo is signed by ten per¬ 
sons. With three exceptions, the names of the 
witnesses are the same on both deeds; that Is to 
say, the name of Shitul Ghose, which appears in 
the Unmomoti^ does not appear in the deed of 
management; and the names of Kishoree Doss 
and Forau Doss, which appears in this last deed, 


2. Shibnaath Ditto. 

_ _ 

Anundniith Roy, (adopted 
ton) (Oofoudwit) 
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do not appear in the Vunoomoti. Of the alwve 
witnesses, the evidence of Ram Mohun Doss was 
taken by the Judge himself in 1860 in this case; 
that of Shitul Doss was taken previously by the 
Principal Siidder Arnecn of Moorsbedabad when 
the case was before the Lower Court for the first 
time. The other witnesses are shown, in evidence, 
to be dead. 

Oi‘ the evidence of these two witnesses, it is 
sufficient for us to say that it gives clear details 
as to the particulars of the Raja’s illness, a.s to 
the preparation of the two deeds at the direction 
of the Kaja and his servant Haris Khan, as to 
the drawing out of rough drafts and of fair copies, 
the latter of wliich were written by Kisto Dhun 
Mojoomdar and Bhyrub Sircar respectively, and 
as to the Raja’s journey and death. 

'I'here are no material discrepancie.s in the 
evidence of these persons, and the same is further 
corroborated by the testimony of Ilari Persliad 
Roy, the father of Shibessuree and father-in-law 
of the late Raja, of Nitan Chunder Roy a kins¬ 
man, and of several of the Kobirajes or native 
medical attendants, and other servants who waited 
on the Raja at the time. 

W c may here discuss the arguments based on 
the absence of neighbouring rich zemindars and 
persons of influence from the signing of the deeds. 

Ijooking to the youth and brief illness of the 
llaja, we do not think it reasonable to expect 
that he should have summoned any such persons 
to be present, seeing tliat he was unaware of his 
danger until the evening of the 24th. Servants in - 
such oases are the natural witnesses and the only 

E ensons likely to be admitted to the sick-chamber. 

ly the tenn “Khansamahs," morever, we must not 
understand persons who make purchases of edibles 
in the bazar. They are really persons in charge 
of important departments in the Nattore household, 
not menial attendant.s, and in virtue of their 
ollice and services they are not unnaturally entitled 
to the confidence of the Raja. One servant 
had charge of the Toshakhana'li, which, in such 
a fiunily, must have contained property of much 
value. Any argument, then, on the absence of 
such neighbours, under such circumstances, can 
go but a very little way to impugn the deeds. 

But we may at once state tliat important deeds 
and transactions of this kind must be judged 
of such more from their internal probabilities 
and from the indirect evidence, than from the 
testimony of witnesses either subscribing the 
deeds or present at the time. In the case of 
deeds recently propounded or under totally differ¬ 
ent circumstances, evidence such as described 
above, though not legally insufficient, wmld pro¬ 
bably be inadequate to create a belief in the deeds, 
or might even oe open to suspicion. 

In the present instance, looking to the, length 
of time which has elapsed and to the proved 
death of several of the witnesses, we can only 
say that the pkintifi' has brought into Court all 
the evidence available lor her view of the ques¬ 
tion. 

Wt? next come to an examination of the deeds 
themaelves. They are both engrossed on stamp 


paper of a Rupee’s value. One piciiC of paper 
was bought by Ram Lochun Nundoe on the 4th 
of Agraun 124.5, corresponding with the ] 8th of 
November 1836, from one Gobind Sircar. I’he 
other was bought by Khoodiram Roy from Ra- 
mendro Narain Bagchee on the 14th of Kartick 
of the same year, corresponding with the 2yth 
of October. 

Very little stress, either way, can be justly 
laid on such bare facts, looking to the remoteness ' 
of the transaction. 

Much stress has, however, been laid by the 
Judge below as well as by the learned Oouti,sel 
before us, on the length of time which these do¬ 
cuments cannot but have required for their acttial 
drafting, and on the asserted physical impossibi¬ 
lity that they could have been drafted and copied 
within tlie time stated by the witnesses, who 
assert that the writing commenced about 4 Duh- 
dem of the day, or about 7-30 or 8 o’clock, and 
that every thing was finished (copies, .signature.s, 
sealing, and delivery) by 9-30 or 10 o’clock. 

Now, on this, we have to remark that the deed 
of permission, excluding the usual formula com- 

f irised in tiirce broken lines, only exUmds to 14 
ines written in a large and bold hand. 

The deed of management, also excluding the 
formula at the comincncement, is considerably 
longer, extending to 42 lines written in a smaller 
hand. Now, if the Raja were clear in mind 
as to his intentions, and two people were employed, 
as is stated, we have no liesitation in saying that 
such deeds might be copied, signed, and delivcreil 
within the space of one hour and a half or two 
hours at furtliest. Jloreover, an argument flir 
the plaintiff’s view of the case may he raised on 
this very point of the time occupied in writing 
out the deeds. The Raja remained at Nattore 
duririff the whole of the 25th, and did not set out 
on his jouraey until the morning of the 26th. 
Supposing the deed fabricated and the evidence 
in support of the sanm to be false, tliere would 
be no need for the witnesses to compress the 
tnansiictions into tlie comparatively short space 
of two hours. They had the whole day before 
them, and they might as easily have de.sci ibcd 
the transactions as extending over half, or the 
greater part of the day. q'hat they declare the 
writing to have been begun in the morning and 
to have been ended by about 10 o’clock, may lead 
us, when we look at the extent an<l nature of the 
deeds, to the belief that they only spoke the 
truth, and described what they actually wit¬ 
nessed. 

But it is argued for the respondent that, grant', 
ing the deed of permission to be simple and easy 
of transcription, the deed of management is com¬ 
plex and intricate, and such as would reijuire 
considerable time. The Judge finds that it con¬ 
tains no less than 12 difierent provisions; but, 
after a cttfeful scrutiny, we do not find that tkv 
main provisions of the deed are more than 9, af 
follows:—-(1^ a recital of the deed of pennrssion; 
(2) a provision for the management and care ol 
the minor to be adopted, and for supervision by 
the Court of Wa^'ds j (3) a provision for religious 
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w<>rHlii|>, for wbicli tlie fundt) wore to be provided 
fnmi a !<|)ecified estate; (4) a jiioiithly allowance 
of *200 liiipees for the widow Shibessuree; (5) 
maintenance for the dau;fhter lluro Soodm*ee, who 
misflif, the deed says, receive a landed estate on 
luarriai'o; (6) provisions for the payment of a 
ranrtjjajte to one Kali Uaboo; (7) the creation of 
u small putnee talook for the, nephews and (jrand- 
soti of Ivisto Moni; (8) mesne profits due from one 
Kashi Koinul Chuckerbulty to <io to the wife 
and.not to the minor; (9) information of the dis¬ 
position of the property to be given to the au¬ 
thorities. 

It is argued for the defendant that some of 
these provisions for the support of the nephews 
and grandson especially, oui;ht to excite our 
suspicion; and that the widow is left with a 
poor pittance for her monthly support, and a 
sum of money to fie recovere<l and pai<l down. 
Jbit the widow has made no complaint, and the 
talook to be created for the nephews is shown, 
on the other hand, to be of moderate extent 
and value. Such provisions would only have 
afforded grounds for douht and suspicion in con¬ 
junction with other fundainentHl circumstances 
of the case, in which the probabilities appear to 
us the other way. We, admit, however, that 
tiiesc provisions are diversified and, to some ex¬ 
tent, ('omplii*,al,ed. But the,re is not more com¬ 
plication in tliem than would be quite natural 
111 the <“a.se of a man who wished to provide 
liroadly for the nianageinent of his large estates, 
and for the succession to his name, with the ad¬ 
dition of a lew minor details regarding other 
members of his family. The late llajii is de¬ 
scribed as a good man ofbusincss. 'I’liere is good 
I'vidciice that, on the (fay before tiie alleged 
execution of these deeds, the Kaja was warned 
by his family ])liysicians of bis critical position, 
ami we can have but little doubt that, had the 
llaja’s contideutial adviser, llurris Khan, wlio 
appears to have had a t lioroinrli knowledge of his 
allaii's, been yet alive, he conltl have, clearly am) 
satisfactorily explained any thing wliieli now, 
owing to lapse of time, failure ofmeuiory, or 
fading impressions, appears to reipiire elucidation 
in these important deeds. W'c think it extremely 
jirobable that during the night of the ‘24th, 
llurris Khan was really employed in pnqiaring 
the drafts from the Raja’s own instructions. 

Th^re is some slight obscurity, we remark, in 
the expix’ssioiis relative to the contemi»lated in¬ 
terference of the (’/ourt of Wards; luid it would 
seem as if some sort of regulation or control 
over the expenditure, by tliat (kmrt, had been 
really contemplated. But any incongruity of 
this kind in a deed lirawn up somewhat hastily, 
is no more tlian what we should expect; and 
looking to the styhi, provisions, text, and actual 
• writing of the larger deed, we cannot undertake 
to say that there is any thing in this particular 
aspect of tlie case which should excite grave 
suspiclou or give grounds for incredibility. 

With regard to the alleged signatures of the 
Haja on which the Judge has laid some stress, 
we can only say that Uiey appear to us those of a 


man not in very strong health ; and the irregu¬ 
larity in the letter m, noticed by tlie lower Court, 
may perfectly well have been caused by the 
weakness of tlie signer. No attempt has been 
made by either party to bring other signatures 
of the deceased Raja, in onfer either to corro¬ 
borate or to disprove his hand-writing. 

This last consideration brings us to the argu¬ 
ments which have been founded on the state of 
the Rnja’.H health at* the time of execution. 
The evidence lor tlie defendant, including that of 
Anund Nath himself, would make the Raja to 
be so ill on the 25tli as to be incufiable of attend¬ 
ing to business, or even of signing his iiaiiio. If 
we believe their testimony, the Raja was then 
in the last stages of a violent lever, -which had 
clouded his intellect and enfeebled his body. If 
wo believe tlie version of the plaintillj the Raja, 
though ill, was cool and collected, and quite 
capalilc of turning his attention to his worldly 
aft’airs. But a considerable light is thrown on 
this jiart of the controversy by the deposition 
of Ariidliun Saadyal a respectable Mooktear, 
cited by the defendant,, from whose evidence it is 
(}uite clear that, on arriving at Rainpore Bauloah 
on the evening of the 2b‘th, more than 30 miles 
from Natlore, or the day after the deeds are said 
to have been written, the Raja was composed, 
and able to enter into conversation regarding his 
worldly affairs. And on the facts jiroved or 
admitted as regards the journey,_ it seems clear 
to us, that a person capable of going for two days 
successively in a palanquin, throughout the whole 
day, and of crossing several rivers including the 
wide river (langes itself, could not have been, on 
the morning of the day before he so set out, in a 
stale of insensibility or in that comatose state 
wliicli {irecedes immediate dissolution. 

ilail this been his real condition on the ‘23th, 
the Raja would have held no eoiivei-sation with 
any one at Rampore Bauleah on the 2<lth, and 
in all human probability would have died in his 
palanquin a fdw hours after he had started. 

We now come to the consideration of the 
inherent probabilities or improhabilities of this 
remarkahle case. Now, in the first jilace, it is 
beyond a question that ailoption in the Nattore 
faiuily has been the rule, and not the exception. 
For a century and a half tlie succession has, iu 
one single instance only, been continued through 
a son born of the body, it was, therefoix’, most 
natural that a Raja desirous of leaving a son to 
I perform tin- necessary ceremonies after his de. 
cease, should think of adoption. And it would 
also bo quite natural that Raja Gobind Chundra, 
not 25 years old, having a wife who was still 
young, and to whom ne seems to have been 
attached, who had borne him a daughter, and 
who, therefore, might, at any time, bear him a 
son, should not think of recourse to what had 
been the leading principle of hi.s family, until 
warned that his illness might terminate I'atully. 
There is no evidence to show that he was ever 
on bad terms with his wife. Bhibessuree who wits 
living at Nattowfhrith him, and thei'e is thus no 
reason arising out of her position and his own, 
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why he should not wish to make the deed of 
permission in her favor, if circumstances re¬ 
quired it. 

But, it is very forcibly argued, if he were on 

C d terms with his wife, he had been on very 
terms with his mother. Litigation, fierce and 

P rotracted, had been carried on between them. 

'he mother had openly termed her son an 
“outcast,” and had heaped other insults on him, 
which ho was not likely tc> forget or to forgive. 
Yet, it is in favor of this mother, that ho creates 
a deed of management vesting her with the 
absolute control of the property, while the wife 
is left with a comparatively small pittance of 
200 Rupees a month in addition to a moderate 
bonus. The Judge has laid considerable stress 
on the quarrel between mother and son, and has 
perhaps not allowed sufficient weight, os we 
think, to the possibility of returning affection and 
duty, which at such a crisis might be reasonably 
supposed to operate powerfully in the breast of 
a young man. We all know tW, in the heat 
and excitement of a standing family-quarrel be¬ 
tween relatives in Bengal, words are inserted by 
Mooktears and agents in petitions and plaints, to 
which the principals, even at the time and 
certainly afterwards, attach little weight. It is 
certain that in his last illness, the Rajah did 
undertake a journey of two days in order to see | 
his mother, and went farther with this object 
than was absolutely necessary if the said journey 
had been undertaken only that he might ’ die on 
the banks of the Bhagirutti. It is equally certain 
that he did see and speak with his mother. 

and the evidence of the 
•Aradhan Sandysi. Mooktear* cited by the de¬ 
fendant, and already quoted, shows that the 
Rajah had expressed to him, in conversation, his 
apprehension that “no luck would attend him as 
long as he was at variance with his mother.” It 
is true that this witness also denies that the Rajah 
spoke of any deeds as having been executed, 
lie says that the Raja intendeil trf leave a deed 
of permission and told the deponent so; and that 
the Ranee herself, shortly after her son's death, 
said nothing about the existence of any deeds. 
But we are inclined to think, ns put to us by the 
Counsel for the appellant,that this witness may not 
have told all that really passe<l between himself 
and the Rajah ; in short, that he has told only as 
much as he could not well help telling, and has 
kept back expressions or disclosures which might 
dam ge the cause of Anund Nath. It is certain 
that this witness, though described by the Judge 
as highly respectable, cannot be supposed well- 
indined to the Ranee, wlio, he admits, stoppd 
his wages when the familj^-quarrel began. 

On the whole, on this part of the case, we 
ai^ of opinion that, with the fagts proved beyond 
question, we can well afford to believe th(^ in 
his last illness, the Raja was lincerely desirous 
of a reconciliation with his mother, who was also 
his spiritual guide and adviser; (he being her 
muntronhishj/o, or disciple); and that, as a means 
of propitiating her, he may hfve gone prepared 
with a deed which, inrthe event of his decease. 


would place her in the position of influence and 
command of the property for which her talents 
had really fitted her. 

Nor is this supposition at variance with the 

E osition and conduct of the Ranee Rhibessuree 
er daughter-in-law. This lady had no interest 
ill the validity of the deed of management. It 
was altogether opposed to her claims as widow 
with a life-interest, and it tended to reduce her to 
a subordinate and unimportant position. Yet, 
she wholly acquiesces in the production of the 
deed, and we are asked to believe tliat her si¬ 
lence is purchased by a pension ol 200 Rupees a 
month, and by a bonus to be handed over to her 
from certain mesne profits whiebswere due by a 
third person. Not only does the wife acquiesce 
in her own severance from all control over the 
property, but her father lluri Pershad Roy, who 
was actually present at Nattore during the Ra¬ 
ja’s illness, sits down contented with a disposi¬ 
tion which excludes his own daughter from the 
estates. an<l thus deprives him of the indirect 
advantages which he. would obviously have de¬ 
rived, had the management of extensive landed 
properties remained, until th e majority of a son 
to he adopted, in the hands of his own daughter. 
Moreover, Huro Soondiirce his grand daughter, 
had there been no adoption of a son, might have 
given, through her own person, an heir to the 
house of Nattore. Prom all this prospect the 
adoption cut him off. 

We must hold on this, that the silence of the 
father-in-law and of the widow of the Raja, is 
remarkably inconsistent with the theory that the 
deed of management is a fabrication. 

We must now look at the conduct of Anund 
Nath himself, who has most properly been 
examined in this case. We learn, from his own 
mouth, that he was at Nattore when the Raja 
was taken ill; though his statement, that the Ra¬ 
ja was then in exlremis, is quite discredited by 
the evidence of Aradhun Sandyal, as already 
commented on, and by the fact that the Raja 
lived for three days afterwards and went a journey 
of 60 miles. »Ve learn too that he became, as he 
says, aware of the forgery of the deeds very 
shortly after the Raja's death, when they were 
presented to the Collector. Now, folly admitting 
that while Hum Soondurec. the daughter of Shi- 
bessuree, lived, Anund Nath could not in law 
have any valid claim to the estates, we musli still 
remark that it is not unusual with natives of 
Bengal, who, as relatives or connections, have 
any interest however remote or uncertain in any 
property, to enter protests or to advance claims, 
when their rights, e\'en if dependent on con¬ 
tingencies, seem to be imperilled. We say that 
it would have been consonant to the universal 
practice of Bengalees, had some protest^ been, 
entered by Annnd Nath to the production of 
deeds before the authorities, which deeds, he says, 
he, at the time, knew to be fabrications. Expectant 
or possible reversioners do not consider their own 
claims in tdie light in which thejr would appear 
to learned Advocates or to unbiassed Courts of 
law. But granting t^at there was no legal 
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^ound for Anund Nath to move during the 
life-time of the daughter, there was every 
reason why he should bestir himself, as soon as 
the death of the only surviving daughter made 
him reversioner to the Nattore estates. What 
then is his conduct at this juncture, which, by 
his own account, was so important to his interest ? 
Huro Soonduree died in the year 12.')0 or in 
1843. Anund Nath never uttered one word about 
his own claims until 1849, and then only appeared 
as a third party in a suit promoted by the Ranee 
Kistomonee herself. There has been consider¬ 
able contention regarding a letter, dated the I'ith 
Choitro ri,52, which is produced against Anund 
Nath, and in which he is made to reply to the 
Ranee that he would look out for a second son 
to replace the first adopted son who had just 
died. The Judge remarks that Anund Nath 
but faintly denied his signature in this letter; but 
whether he did really sign the same or not, it is 
quite certain that he saw and recognised the two 
boys successively adopted and that he was pre¬ 
sent at the investiture of or.e of tliem with the 
sacred thread. lie attempts to explain this away 
by s;iying that he thought that they were child¬ 
ren brought up (Paluk) not ailoptod, by Kisto- 
luonoe; but looking to his residence in a part of 
the Rajbari, to bis conduct, and interests, anil 
motives, and to the tenor of bis evidence, which 
left a very unfavor.'iblo impression on the Court 
below, we have only to say that we can place uo 
confidence in his assertions, and hold that, if the 
case of the appeU.ant were a false one, Anund 
Nath has done his utmost to make it appear 
truo. 

A remarkable contrast to his testimony is to 
be found in that of Kisto Monee, which, for a 
lady of her age, is given with much force and 
consistency, and which is very clear as to the de¬ 
livery to her by Rajah Gobind Cbunder of the 
deed of management at Sydabad, and as to their 
conversation and complete reconciliation just be¬ 
fore bis death. 

Considerable stress has been laid by the Judge 
and by the Counsel for the respondent on the 
delay of si.x weeks which tof)k place in the pre¬ 
sentation of the deeds to the Collector, followed 
by their production before the Judge four months 
afterwards. We are called on to consider the 
probabilities of the two deeds having been fabri¬ 
cated in this interval, by the Ranee Kisto Monee 
and her agents, relying, as they might have done, j 
on any supposed and unfulfille<l intentions of the 
late Rajah. We do not think that the supposi¬ 
tion of forgery in the six weeks between the be¬ 
ginning of December and the end of January is 
credible or consistent with the other parts of the 
case, and we can only say that this p?nod, looking 
to the habitual procrastination of natives and es¬ 
pecially of native ladies, appears to us an un¬ 
usually brief period; and what, it may be asked, 
is the delay of six weeks with which the plaintiff 
is thus taunted, bompared to the delay of more 
than six years which Anund Nath suffered to 
elapse before he challenged deeds which, by his 
own evidence, he had long known to be forged ? 


There is also, we remark, some evidence which 
goes to prove the existence of a misunderstand¬ 
ing between Kisto Monee and Shibessuri just 
after the Rajah’s death; and what delay did oc¬ 
cur, may reasonably be set down as necessary 
for the adjustment of this difference before the 
deeds could be produced to the authorities ? 

On this head of our enquiry, we can then only 
say that, If early and bol<l publicity in the proper 
Courts be essential to belief in the genuineness of 
wills, adoptions, and similar deeds, these deeds 
possess that element in a very remarkable de- 
gref. 

We have considered the theory of the respond¬ 
ent that the deeds were cunningly devised with 
just such a mention of the Court of Wards as 
would justify their production before the Collec¬ 
tor, but with such conditions inserted therein as 
would and must warrant theCollootor in rejecting 
an application to take charge thereof. We can¬ 
not consider tliis theory entitled to our support. 
The mention of the Court of Wards where the 
adoption of a minor was contemplated, was per¬ 
fectly natural; and the reasons which induced 
the Collector to refuse the charge of the estates, 
namely, that they were joint and undivided, 
seems to us not quite conclusive. There surely 
must liave been some estates appertaining to the 
tiouse of Nattore, to which its Rajah would be 
solely entitled, which were not held in joint ten¬ 
ancy, and over which the supervision of the 
Collector might properly have been exercised. 
In any case the mention of the Court of Wards 
by a person who contemplated a minority lor 
a son to be adopted after his death, would ^ 
perfectly natural. 

Some consideration is due to the manner in 
which this case was actually brought into Court. 
The Ranee Kisto Monee, confident, it would ap¬ 
pear, in the security of her title and in the validity 
of the adoption, comes in on that title, in one case 
to dispute the validity of certain bequests, made 
by Joymonee, another of her late husband’s wives, 
of property which was considered by the plaintiff 
to belong to the representative of the house of 
Nattore, to third parties; and in another case, 
known familiarly m this litigation as the 17 
beegahs case, she sues to recover that amount of 
property from Anund Nath usurped by him as 
the heir of the younger branch. It is in these 
suits, in neither of which was Anund Nath plaint- 
iflT, and in one of which he was only an intervener, 
that Ranee Kistomonee was eventually put lo the 

[ iroof of her own title; and we remark that one 
earned Judge dissenting from his colleagues, 
(page 645 of Decisions for 1856), was of opinion 
that, by long possession and by contemporaneoas 
evidence of the deeds, the plaintiff had established 
her title to sue, and that any suit to impugn that 
title should be r-aised directly by the party enti¬ 
tled to raise it. 

Without, however, laying much stress on the 
above, we must remark that, according to the law 
and practice of our Courts, Anund Nath, 'as 
reversioner, after the death of the daughter, would 
have been clearly entitled to sue for a declaration 
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of Ills rights, which were obviously prejudiced by 
the adoption of two sons in succession. Such a 
suit he might have brought, though he might not 
have been able to enter on possession during the 
lifetime of the Kanee, widow. I’here is con.se- 
quently no explanation of his great delay in 
seeking to enforce his rights after 1250. 

And if, owing to such delay, the plaintifl has 
been prevented from olibvining more contem¬ 
poraneous testimony, we ciimiot sufier her to be 
prejudiced in weighing probabilities, by omissions 
solely due to the cuncluct of her opponent. We 
now, therefore, sum up the total evidence direct 
and indirect, as follows. 'I'he direct evidence is 
really as good as we lain expect, lumsidering the 
length of time that has elapsed since the Kujali’s 
ileeease. 'I'lie state of the Rajali’s mind and bod^ 
is conclusively shown to be such as would permit 
of his attention to business. The signature is 
that of a man somewhat weak. There is no 
physical obstacle whatever to the preparation of 
the det‘d.s within <he time Sfiecified. The terms 
and provisions of the largfcr deed are not more 
than could have been drawn out by a sharp man 
of busincs.s, acquainted with the projierty and 
with the position of tlie members of the family, 
at such a crisis in one night, at his master’s bid¬ 
ding. The reconciliation of sou and mother is 
just what we might expect; and tlic disposition 
of the property, including the various bequests, 
is not inofficious; while, if any one was in reality 
prejudiced, that person is the widow who has 
remained consenting and silent. ’I'he early j>ub- 
licity of the deeds before tlie authorities i.s a 
strong argument in 1 heir favor; and the delay of 
Anuiul Nath with his admitted knowledge and 
bis habitual residence within the very precincts 
of the Niittore lltijbarie, as disclosed by tlie suit 
regarding the 17 beegahs, is utterly inconsistent 
with bis genuine belief in the fabrieat ion of the 
documents and iu the validity of bis own claims. 
I’he history of the family, the prevalence of adop- 
t.ion in the same, the remarkuUo ability displayed 
by the wives of llajahs in successive generations, 
and the position of the vai’ious parties, are all 
powerful arguments whicii add weight to the 
others, and which lead us to place implicit con¬ 
fidence in the two deeds which form the subject 
of this protracted contest. 

In this view, we reverae the decision of the 
Lower Court and declare ihe deed of permission to 
adopt and that of management to lie genuine, 
and the acts dune under those deeds to be legal 
and valid. 

This decision will govern the appeal in No. 414 
also, as fai' ns Anund N ath Roy is concemaed; 
and he being thus declared to have no status as 
heir at law, tan have no title to sue fur estates 
granted away by Raaeti Joy Monee. 

The Ranee KistoMonee, appellant, will be 
entitled to all her costs in this ajipeal in both 
Courts. 


The 30th April 1863.* 

IWspnt : 

The Hon’ble C, Steer and W. S. Setoii-Karr, 
Judges. 

Nattore Sstates—Deeds gift hy 
Ranee Bbowanee (xaode of oon~ 
struing-.) 

Case No. 414 of 1860. 

Regular Appeals from a decision passed by Mr. 
L. S. Jackson, Judge of Rajshahije, dated the 
2Gth September ] 860. 

The Collector of Moorshedabad and others 
(Defendants) Appellants, 

versus 

Koomar Anund Nath Roy (Plaintiff) Respondent. 

Mr. J, Newmarch and Baboo Juggadanaud'Moo- 
kerjee for Appellants. 

Bahoos Kissen Kishore Ghosemd Sreenautk Boss 
for Respondent. 

Suit laid at Rupees 5.().'5,086. 

Case No. 28 of 1861. 

Maharanee Kistomonee Debia and Oobind Nath 
Roy {Plaintiff h) Appellants, 

versus 

Koer Anund Nauili Roy (Plaintifl) and Kasliec 
Soonduree Debia and others (Defendants) 
Respondents. 

Messrs. A. T. T. Peterson, and R. T. Allan 
Baboo Dwarhananth Mitler for Ajijiclhmts. 

Buboos Sreenauth Boss and Tnruch Naii'h Sei’i 
for Respondents. 

Suit laid at Rupees 5,60,08.1. 

A deed of gift gliould lie interpreted by itself, accord¬ 
ing to the whole of its context, to the expressions it 
eoiu.iins, and tho intention of the party nukiug it. Any 
other direct evidence to uxidain the surmised or alleged 
intention of the donor would be inadmissible. 

Thbsf. are cases somewhat connected with that of 
the succession to the Njittore properties by right 
of adoption. In our separate judgment in tb.at 
case, we have reversed the Juilge’s decision and have 
restored the position of the adopted son, Gobind 
Nath Roy. It follows, necessarily, that Anund 
Nath who sued Kashee Soonduree, the daugh¬ 
ter-in-law of Kanee Joy monee, to recover certain 
properties granted in J/ibba or ^ift to her by the 
Kanee, is now neces.sar!ly out of Court; and he 
cannot be heard as respondent in the appeal 
against the deci.sion of the Judge, inasrouiffi ns < 
he, Aimiid Nath, is no longer to be regarded a.s 
one of the heirs of Raja Riswanath. , 

The Judge has, however, gone fully into the 
case of the above Hibbas, and the appeal will 
now be proceeded with in regard to them, and iu 
respect of the claim of Kistoinonee and Gobind- 
Nauth; the latter of whom is now, in our view 
of the case, the regularly adopted son of Raja 

* It bits been sunRcshKl (hat this oim alec slieuM bo liielaijeil bt 
the preecia No., an bebiR tut important cane never Iiefure pubr 
Unbea, and relating to the well-ltuuwu Uouw of Nattoro. 
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Gobind Chundra, aitd the heir of Ilaja Biswa- 
nauth. 

We shall confine our remarks to that portion 
of the Judge’s decision wliich concerns the vali- 
I dity of the deeds of Ilibba, considered in con¬ 
nection with the claim and status of the Haase 
Kistomonee and her grand-son. 

Ranee Kistomonee sued originally to set aside 
these deeds, alleging them to be false and fraudu¬ 
lent. The case regarding them stands thus : 
Maharanee Bhowani exemited five deeds of gift 
in favor of her danghter-in-law Ranee Joyrao- 
nee in 1205 and 120.0. One only was executed 
in the former year, and the remaining four in the 
latter year, shortly before the death of the donor. 

The fact of the exe(!Ution of these deeds by 
the Maharjinee has never been seriously ques¬ 
tioned. It seems to he admitted on all hands 
that the Maharanee was highly respected and 
lookiul up to, and that she had absolute control 
and power over the Nattorc property; and the 
only question for us to deifule is, what was the 
object and intent of the Maharanee in making 
these grants, and did they confer the property 
on Banne Joyinonee to deal with and grant away 
or sell, just as she might think fit ? 

n'he Judge, after analysing the contents of the 
five, deeds which are very short, lias held that 
the grants numbered 3 and 4, m.ade by the 
Maharanee, conveyed an ahsoluto title to Joy- 
numee, and that the subsequent alienations by 
, Jovmonce to her dauglil er-in-law, under the above 
title, are good and valid. 

The remaining alienations, under three of the 
oriffinal grants, the Judge has set aside. 

We may here at once state our decision re¬ 
garding the alienation of the property covered by 
deed No. 4. The deed is dated the 12th of 
Bhadro 1209. It is a gift of the dwelling house 
at Burranugger, together with the premises, gar¬ 
dens, tanks, and fruit trees attached thereto: 
and it contains an express provision that the 
donee might “ sell or give away the property, 
and that the heirs of the donor should have no 
connection with or claim on the same." 

Now, that this deed conveys an absolute inde¬ 
feasible title, with power to the donee to deal 
with the same as she pleased, we can have no 
sort of doubt; and it follows that the tran.sfer of 
this property to Durga Ch under, dated the 19th 
of Bysack 1242, and the claim of the minor 
Koylas, the son of Kashee Soonduree, to the same, 
is srood and valid, and we entirely affirm tho 
Judge’s finding on this head. 

As regards the other deeds, we think it expe¬ 
dient to note in this place two ohjection.s which 
were taken by the jilcader for the Court of Wards, 
though the latter of them has really no bearing 
on our decision. The first objection is that, the 
properties being distinct in the deeds of gift. 
Ranee Kistomonee should have instituted separ¬ 
ate suits for the same, under Sections 8 and 9 of 
the Code of Civil Procedure. We think that 
there is no substantial ground of objection on 
this head. No injury has been caused to any 
one by the plaintirf’s having challenged the deeds 


and alienations in one single suit; and, moreover, 
such an objection is made nt a very Inle period 
in the litigation. We, therefore, over-rule it. 

The second point refers to the claim which 
Anund Nath might have had, had he been legally 
in Court as an adopted son to inherit the proper¬ 
ty of collaterals. The Judge, following the de¬ 
cisions of the late Sudder Court, page 1863 of 
1858 and page 411 of I860, holds that he can so 
inherit. ^ 

There has yet been no decision of^he Privy 
Council on this point. But it is contended that 
this ruling of the Judge is opposed to that of 
the Dayabhaga, though it may be consonant to 
Menu. We note the point as urged by the 
pleader; but our view of the rights and p<i.silion 
of Anund Nath renders our decision on this 
point superfluous. 

We now come to the remaining four deeds of 
gifts. The Judge has taken the fir’t of thedeeds 
1.0 be the key to the whole, and has apparently 
made use of the same in order to interpret the 
others. 

This deed relates to property in the District of 
Jes.soreappropriated to religious worship; and 
the Maliaranee looking to the incompetcncy and 
extravagance of her son Biswanauth, to the mi¬ 
nority of her son Shibuauth, and to the duty and 
affection invariably shown her by Joymoncti who 
had had male offspring, appoints her xemil of 
the property, with a view to iier maintaining the 
wo’fthip, and gives her power herself to appoint 
a S(’vait. The phrase is also used that the wor¬ 
ship w|s to be carried on by Joynionee “ putrA 
poutradl kranie” or, by her and his heirs for 
ever. 

Tiiis property was, it is stated, given to Kashee 
Soonduree by a deed dated the 12th of Phalgoon 
1254, shortly before the death of Joymonee.- 

The Judge holds that it was the intention of the 
Maharanee to give this property to her daugh¬ 
ter, to the exclusion of the natural heir, namely, 
Rajah Biswanauth; but the Judge also holds that 
Joymonee had no more than a life-interest in 
this property, and that her gift to Kashee Soon¬ 
duree was entirely null and void. 

The Judge is of the same opinion with regard 
to the land in grant No. 2 and No. 5, the first of 
which relates to purchased estates at or near 
BuiTanngger, where is sittiated the residence 
mentioned in dead No. 4. In this the same 
expression “ putra poutradi kranife’’ i.s used ; and 
the Maharanee bestows the property, on Ikt 
daiighter, felling lier to get her own nai'ce entered 
after the (loath of the donor, and reciting that 
any claim made by the heirs of the donor will be 
null and void. 

Deed No, 5 bestows certain estitfes and gar¬ 
dens appropriated to the worship of the Gods. 
The donee is to continue in posscs.sI«u “ putra, 
&c.,’’ and is to enter her own name as semii, and 
to carry on the worship of the idols. 

There remains, then, only the deed No. 3 
which also relates to properties sot apart for 
religious worship at Burrann.gger, The donee 
is to enter her own name as sevait, and the 
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consequences of any neglect in the worship are to 
he on her own head. 

The Judge has termed this “ an absolute gift, 
clogged with no condition or restriction what- 
em,” though he remarks that the |)ower of alien¬ 
ation is not expressly given, nor withheld; and 

seems to think that the right of the Maha- 
^ ranee may have been only that of a sevaii lor 
life. But reading this deed in connection with 
No. 4, the Judge has come to the conclusion that 
it gives the donee an absolute control over these 
estates, with liberty to alienate them. 

Now, on the above, we must remark that we 
entirely difler from the Judge as to the principle 
on which he has proeeeiled to interpret these 
deeds. We cannot consider that deed No. 1 is i 
the key to the whole. Each deed, we think, 
should be interpreted as much as possible and 
considered by itself; and if any deed can be con¬ 
sidered as of paramount siguifieaucc in show¬ 
ing what the intention of the donor w.os, it should 
be, not deed No. 1, but deed No. 4. We believe 
the sound rule of law to be that each deed 
should be interpreted by itself, according to the 
whole of its context, to the expressions it contains, i 
and the intention of the party making the deed, | 
and that any other direct evidence to explain the 
surmised or alleged intention of the donor would 
be inadmissible. But when, on the above princi¬ 
ples, we consider each deed separately, we (;annot 
wholly disregard the great difference between 
deed No. 4 and all the others. 

Now, applying this rule to the facts, when we 
find that one deed contains an express permission 
to the donee to sell or transfer, we m^f fairly i 
hold that it was the intention of the donor to 
limit this power to that deed alone; and that 
other deeds in which no power of alienation is 
expressly mentioned must be construed accord¬ 
ing to their intent, to be collected from each in¬ 
strument in turn. Now, granting that by tbe 
first deed, the Maharanee intended to keep the | 
property out of the hands of am incompetent and 
spendthrift son, it was still her object, we think, 
to keep the property in the family; and loijking 
to the ends to which the proceeds of the estates 
in Nos. 1, 3, and 5 were to be devoted, namely, 
to the worship of the Gods, we hold that tb€<loiiee 
and her natural heirs were to contiiyte as sevaits, 
or were to have the power of appointing other 
persons semits. We cannot hold that the Maha¬ 
ranee contemplated that the right of superin¬ 
tending the worship or of appointing .superin¬ 
tendents, was to pass into the hands of strangers. 
The very nature of the property in eacli case 
seems to justity this reasoning. Deed No. 4 
related to a dwelling house, which it lijfght be 
expedient^to sell or transfer, and as to which, at 
' any rate, it was undesirable that the donee should 
be fettered or restricted in any way. 

Therefore, here, we have an absolute power to 
alienate in so many words. In deeds Nos. 1,2, and 
5, there could be no such cc^sideration of expedi¬ 
ency, but the very reverse; and, therefore, we find 
no sueh words of unqualified control and dis¬ 
posal. In this view, we cannot consider the mere 


use of the words “ putra poutrndi kranie” as 
etjuivalent to words of general conveyance, or 
as giving away an estate in fee simple. 

There remains then only the deed No. 3. It re¬ 
lates (0 property held in trust fi)r worship. Looking 
to this and to the express words of deed No. 4, 
already noticed, we do not think ourselves war¬ 
ranted in holding that thi.s deed, like No,, 4, was 
an absolute conveyance. 'I’biil the property was 
attached to or near the private residence at Bur- 
ranugger would not, we think, justify its passing 
with the said residence, in the absence of express 
language to that effect. 

As roganls the subsequent alienations by Joy- 
monce herself, our conclusion as to the intent 
atul effect of the deeds renders it unnecessary 
for us to s!i^ much. But we concur with the 
Judge in his remarks as to the identity of 
Huro Nauth and Doorga Cliunder, which we 
regard a.s set at rest by the evidence of Gobinil- 
monee, tbe youngest surviving widow of Raja 
Biswanauth. Wc can have no doubt that the 
above persons were one and the same. But the 
conduct of Joymonee heiBclf in regard to these 
alienations quite supports our view of the legal 
effect ol these deeds. 

The Judge finds that, in spite of the alleged 
alienations, tbe Rance Joymoriee retains j)os- 
session of the property said to have been given 
away by her, years before (except in one instance. 
No. 1) until her last illness, and Doorga Chuuder 
alias iliiro Nauth, who attempted to get forcible 

jMis.sessiou,” was aj)prehendcd and sentenced to 
three years' imprisonment by the Sessions Court 
I for a not. 

1 We further agree with the Judge that the ovi- 
dcTiCe to the deed in favor of Kushce Soonduree 
regarding her property in No. 1 is wholly untrust¬ 
worthy. That property was given away by Joy- 
monee in a deed dated a few days before her death, 
but registered only on the very day of the death, 

I and we have only to say that we entirely discredit 
the same: and the evidence of Shiramoni, a 
most rexjiectable witness, is not precise enough, in 
i our opinion, to restore the credit of a deed which 
rests on attesting witnesses so utterly discredited 
as they have been. 

Our decision, then, will be substantially the 
same as the Judge's, with exception to No. 3, 
though we have arrived at tliis conclusion by a 
somewhat different process of reasoning. We 
thus affirm the transfer of property No. 4, and 
hold the transfer of all the others, namely, of 
i that contained in deeds 1,2, 3, and 5 to be invalid. 
The property designated therein will consequent- ^ 
ly return to the adopted son Gobind Nath as ^ 
the undoubted heir of Rajah Biswanauth. With 
this modification, the decision of the iludge is 
substantially affirmed. Gobind Nath, and not 
Anund Nath, will recover from Kashee Soon- 
durce the properties in Nos. I, 2, 3, and 5, with 
mesne profits to be ascertained in execution. 

Costs in proportion to the Appellant. This 
decision dismisses the appeal of the Collector 
of Moorshedabad, and decrees that of Ranee 
Kistomonee. 
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The Ist June 1863. 

Present: 

The Hon’Ule Sir Barnes Peacock, Kt., Chief Jus¬ 
tice^ aijd.the llon’ble C. Steer, J. P. Norman, 
F. B. Jveinp, and W. S. Seton-Karr, Judges. 

Suit for enbaaioed rent—Xiiabllitjr to 
enbiknceznent dfspttted'~lleolara> 
tory decree for enhancement (with¬ 
out proof of notice)—Plea of Xiakhe- 
raj—Proof of payment of rent. 

Case No. •2463 of 1862. 

Special Appeal from a decision passed by Mr. A. 
(j. Davidson. Second Principal Sadder Ameen 
of Hooghly, dated the ISth July 1862, modifying 
a decree of Baboo Guvga Churn Sircar, Moon- 
siffof Jehunabad, dated the 21.?f March 1861. 

Goomaaee Kazee (one of the Defendants) 
{Appellant, 
versus 

Huryhur Mookcrjee (Plaintiff) Respondent. 

Baboos Aushootosh Dhur and Khetter Nauth 
Gangooly, for Appellant. 

Baboos Gopeenauth Mooherjee and DatarkanaiUh 
Mitter for Re.'spondent. 

In a suit, to recover arrear." of rent at enhanced rates, 
t\hen the qiiositioii of the liability of the tenure to cn- 
haiK'emcnt lius been put in ihsue and fully tried, a dcciei- 
may bo giveu declaring tiie tenure liable to eiihauoeinent, 
though notice to oiihaiice Ls not prot^eii. 

In a suit for euhanceinent where the defence is that 
the land is liikheraj. the plaintiff should prove tliat the 
<lef«mlaut has paid rent, Iftlioland lias been in fact held 
rent-free, the validity or invalidity of the lakhcrlij tenure 
cannot he tried vu sueh a suit. That question should be 
trjfil in u suit to resume or asscs.',. 

The plaintiff sued for rent at enhanced rates 
after notiee. The suit was eiunineneed on the 
25th March 18.59 before Act X of 1859 came 
into operatitm. The defendant, amonj^ other de¬ 
fences, set up that 11 becoahs 7 cottahs of the 
laud was lakheraj. The Moonsiff, after consider¬ 
ing all tlie defences, attil the report of the Ameen 
by whom a local entpiiry was iiiaile, found that 
the defeudarit wa.s entitled to deduct from the 
lands mentioned in the plaint 4 eotlahs jus tto- 
labghur land, and that the remaining lands 
nmounted to .37 beegahs 7 cottahs 74 cbittecks; 
and he said “ the coiTcctncss of the decision is 
not impugned by any of the parties.” lie aiso 
found that 1 beegah 15 cottahs 5^ chittacks 
were lakheraj ; and after releasing that quantity 
if the land he assessed the remainder at 85 Sicca 
llupees 3 Annas 2 Gundahs 2 Kuwries. 

The Moonsiff found that notice of enhance- 
nent bad V>ecn served, and decreed that the 
daiutiff should recover from the defendant the 
innualjumma of Sicca Rupees 85-3-2-2, upon a 
piantity of 35 beegahs 12 cottahs 2 chittacks of 
and from the commencement of 1265, the time 
vhen the notice was served. 

Upon appeal by defendant, the Principal Sud- 
ler Ameen found that no notice of enhancement 
lad been served. He held that the rate awarded 
»y the first Court was not excessive, but that the 
ppellant ought to be allowed the value of his la¬ 


bor ; and he amended the decree of the first Court, 
and decreed that the plaintiff’s rent should be Ru- 
pco.s 85 from the date of action. It is now con¬ 
tended by the defendant upon appeal that, as the 
Principal Sadder Ameen had decided that notice of 
enhancement had not lieen served, he could not 
award to the plaintiff rent at an enhanced rate. 
But it is urged, on behalf of the plaintiff the re¬ 
spondent, that he was entitled to a decree declar¬ 
ing his right to enhance the rent. #The {Xiiut, 
being considered doubtful, was referred to a Full 
Bench iu order to wfttle the quivstion. Several 
decisions (a) of the. late Sudder Court and one 
(5) of this Court were cited in support of that 
contention. We tliink it clear that the plaintiff 
could not, in this suit, which was brought to re- 
(!ovcr arrears Hue before the 25th March 1859, 

I recover any rent which became due after the suit 
j wa.s commenced, and consequently that the Prin¬ 
cipal Sudder Ameen was wrong iu giving him 
I rent at an enhanced rate from the date of the 
j commencement of the a(;tion; but we further think 
I that where the question as to the liability of a 
j tenure to enlianccment has been fully tried, a 
! plaintitf is entitled to a declaration of bis right to 
enhance. It was contended on the part of the 
appellant that, as the plaintiff did not by hi.s 
plaint ask for a declaration of right, but simply for 
j arrears at an enhanced rate, the Court cannot, 
in this suit, declare what Lis rights are. But we 
I must not hold parties too strictly to their 
pleading.s; and when a plaintiff’ asks for that 
to which he is not entitled, there is no good 
reasion why the Court, in refusing the ndiof 
prayed for, should not give that to which 
they see he is fairly entitled- uf»on the evidence 
aud the finding of the issues raised in the suit. 
In this case one of the issues raised for decision 
by the Principal Siulder Ameen wnis, whether the 
land was liable to enhaucemont, and at wluit rate; 
and by decreeing rent to the plaintiff at an en¬ 
hanced rate, he substantially decided that the 
plaintiff had a right to enhance and a right to re¬ 
cover at the enhanced rate.s. Although the 
jilaintiff is not entitled to recover iu this suit 
rent at the enhanced rates, there is no good rea¬ 
son why that part of the finding which is inq>lic<l 
iu the decree, viz. that he is entitled to enhance, 
should not smnd. AVe think that we ought to 
follow the decisions of the late Sudder Court 
which are founded on good sense, and hohl that 
the plaintiff is entitled to a decree that he has ^ 
right to enhance. The principal ground urge^ 


(a.) Oulsm Ttuhmiui vi. Hajab Kailakauntti, S. D. A. Kcp. 50i 
June 1847, p. 1S6. 

retltion 2S7 of 1848, litb Srptemhor 1848, p. 8!2. 

Joykisson Jfookerjee »i. Kozec Golaiii Sofilo', .S. I). A. Rep- 
13th May 1858 p. 1001, 

Kashcissnrree I).al)ca v$,, Oiunderkaunth Mu*oom(lar,3. D-, A. 
Rep. 28th Pebroary 1858. p. 318. 

j&inooMohamyaDaisna vs.Neeltpony Jooaee, 9. IK A. Hep, 
I3th Decembei 1858, p. 1800, 

Kajeo AMool Homed vs. Batneonmar Munilaland oihers, Kajoe 
AixkKii Homed vs. Ram Mohun Lushkar aud luotber, S, U.A. 
Rop. 23rd dime 1859, p. 831. 

dogessur Singh VS. Kycd LooCf All Khaa, S. 1>. A. Kep. 341i> 
Scptomtior I860, p. 225. 

(I>.) Paalson n. Mudhoosoodua Paul Chowdry, dated lUlh 
Pebruarj 1803, 
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by the defendant why tlio plaintifF was not en¬ 
titled to enhance, waa that the defendant held un¬ 
der a mokurrered pottah. His reason why the 
laintifT was not entitled to recover rent at en- 
anced rates, was that he had not given notice of 
his intention to enhance. The issue as to the 
mokurrerce pottah was found against the de¬ 
fendant ; and if the yjlaintiff is not entitled to the 
benefit of that finding by having his right to en¬ 
hance declared, that question will have to be tried 
over again, and all the costs and expenses incur¬ 
red in consefj^uence of that issue, to say nothing 
of the time ot the Court, wilt be wasted. 

In this case the Court had no power to try the 
validity of alleged lakheraj tenure to entitle 
the plaintifi' to recover enhanced rent for that 
portion of the land; he ought to ha^ shown that 
It was his mill land, and that the defendant had 
paid rent for It. But no evidence of the kind 
appears to have been given. 1'he. lakheraj was 
assumed by the Judge to exist, though it was de¬ 
clared invalid for want of registration. Wc 
therefore think that no declaration of the plaint- 
ifi's right to enhance the rent of that land can be 
made in this suit. Tlie validity or invalidity of 
that tenure must be previously tried and deter¬ 
mined in a suit to resume or to assess. 

The 11 beegahs 7 cottahs of land claimed to 
be lakheraj must, therefore, be deducted from the 
.'57 beegahs 7 cottahs 7 chittacks, which has 
been found to be the total amount of the plaiutiS's 
mal land. 

The decree of the Priacip.'il Sudder Ameen 
must be reversed, and it must be declared to 
have been established that tlic plaintiff has a 
right to enhance, the rent of the 3i'beegahs 7 
cottahs 7 chittacks less the 11 beegahs 7 
cottahs claimed to he lakheraj. As this suit 
was substantially brought to recover the arrears 
and not for a declaratiou of right, we think that 
each party slioidd pay his own costs of this ap¬ 
peal and in both the Lower Courts. If tlie plaint¬ 
iff had sued mwely for a declaration of right, we 
do not think that we should have given him his 
costs. The defendant was, however, wrong in 
setting up a mokurreree pottah which, ncconliiig 
to both the Lower Courts, was a false document. 
The declaration of right will be merely that the 
defendant held the land u])on a teMure liable to 
enhancement. There will be no declaration as 
to the rates to which the plaintiff was entitled 
to enhance, or whether there are sufficient 
grounds for enhancement. Tliose questions 
must be tried and determined when the plaintiff 
seeks to enforce thefrights which he is declared 
to have. «> 

Mr, Justice Norman .—I concur in the decision 
, of the Court on all the points. Had the question 
been left with me, 1 should liavc preferred to have 
laid down a rule that, if the plaint is framed 
Bpecifically for the purpose oi obtaining a de¬ 
claration that a mokun’eree or other alleged 
title to hold at a fixed jumma is invalid, or ought 
to be set aside, a declaratory decree may be 
pass^.‘ But if, to an ordinary suit for enhance¬ 
ment alleging nolibe and praying to recover 


arrears at an enhanced rate, the defendant sets 
up two answers, such as want of notice, and the 
existence of a mokurreree, the establishment 
of the truth of either plea is sufficient to entitle 
him to have the suit dismissed. The plaintiff’ 
fails to prove that on which his suit is based. 
He may be entitled to have the finding on the 
issue negativing the existence of the mokftrrcree 
recorded, and to make such use of such finding 
as he may be able. But I should have preferred 
not to have given a decree which is not specifi¬ 
cally asked for by the plaintiff, fearing that oases 
may occur in which the defendant may be pre¬ 
judiced by being estopped by the finding on an 
issue on which he may not have had full warning 
that it was necessary to put out bis whole 
strength. However, in deference to the opinion of 
uiy leai'iied bi-others, and to the authori y of the 
Ciises referred to, I waive own 0 [»inion, as I 
concur in tliinking that the rule now laid down 
is a reasonable uue. 


The 1st June 1863. 

Present: 

The Ilon’ble Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the Hon’ble J. P. Norman, C. Steer, 
F. B. Kemp, and W. S. Seton-Karr, Judges. 

Ko appeal (£rom order aa to applica¬ 
tion and distribution of property 
sold in execution under decree of 
riwal deoree-bolder). 

Case No. 573 of 1861. 

Miscellaneous Appeal from an order passed by 
Mr. G. P. Leycester, Judge of Shahabad, 
dated the 2^rd September 1861. 

Misree Koonwur, Petitioner, 

Versus 

Maharajah Mohessur Buksh Singh (Deciee-hold- 
er) and Kisto Pershad Singh (Debtor) Op¬ 
posite party. 

Baboo Kishen Kishore Ghose and Moulvie 
Syud Murhumut Ilossein for Petitioner. 

Moonshee Ameer Ally, Mr. J. Baptist, and Baboo 
Gobiml Chuuiter Mookerjee for Opposite party. 

Section II of ActXXIII of 1861 does nut give an ap¬ 
peal from an order made under Sections 5!70 and 271 
Act Vili of 1859 as to the application and distribution 
of the proceeds of property sold in execution under a 
decree of a rival decree-holder. 

'1'his case has been referred to a Full Bench 
f()r the purpose of deciding whether an appeal 
lies from an order made by the Judge under 
iiectious 270 and 271 of Act VIlI of 1859, with 
regard to the claims of several rival decree-hold¬ 
ers in respect of the proceeds of property sold 
in execution of a decree. 

We are of opinion that in this case no appeal 
lies to this Court. The question which was rais¬ 
ed in the lower Court waa not a question arising 
between the parties to the suit in which the 
decree was passed, bat between rival decree- 
holders. Xt waa not a question arising between 
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the pkintifi and the defendant in any one of the 
suits; but it was a question between the peti¬ 
tioners in sereral suits, or, in other woi-ds, between 
rival decree-holders as to the application of the 
proceeds of property sold under a decree. 

The question is, whether sucli a case is one in 
which an appeal is given by Section 11 of Act 
XXIll of 1861. 

As the law originally stood, it was enacted 
by Section 283 of Act VIII of 1859 that questions 
relating to sums alleged “ to have been paid in 
discharge or satisfaction of a decree, or the 
like, shall be determined by order of the Court 
executing the dcia-ee and not by separate suit; 
and the order passed by the Court shall be open 
to appeal.” 

It was subsequently found that the above pro¬ 
vision was not sufficient: and consequently Sectiop 
283 of Act VIII of 1859 was reiiealed by Section 
1 of Act XXllI of 1861, and a new enactment 
was substituted for it. Hy Section 11 of the 
latter Act, Section 283 Act VIII of 1859 was 
re-enacted, and after the words “ as well as ques¬ 
tions relating to sums alleged to have been paid in 
discliarge or ^isfaction of the decree or the 
like,” were aAd the words “and any other 
questions arising between the parties to the suit 
ill which the decree was passed and relating to 
the execution of the decree.” All such questions 
were to be determined by order of ibe Court 
executing the decree, and not by separate suit; 
and the orders passed by the Court iii such cases 
were open to appeal. I 

As this was not a question arising between j 
tlie parties to the suit, but betweeu rival decree- 
holders, we think that an appeal does not lie. 

This appeal will, therefore, be dismissed with 
costs and interest. 

Mr. Justice Seton~Karr .—I desire to add that, 
when these cases came before Mr. Justice Cainj)- 
bell and myself, we were in doubt whether each 
of them could be fairly treated as questiousaris- 
ingbetween the decree-holder and the judgment- 
debtor or party to the suit. But wa thought 
it desirable that such points, arising between 
rival cliiimunta, should be open to bearing, if the 
law admitted it. This opinion, however, we put 
fbrwai'd with great hesitation, and we were only 
desirous that the point should be referred to a Full 
Bench in order that there might be an authori¬ 
tative decision on the question by wliich, in 
future, Courts would be guided. In the opinion 
of the Court which has been come to after mature 
deliberation, it has been decided that an appeal 
dues not lie in such cases, and in that opinion I 
now desire to say that I concur. 

The 30th March 1863. 

Present: 

The Hon’blo Sir Barnes Peacock, Kt., Chief 

Justice, and the Hon’ble H. V. Bayley and F. 

B. Kemp, Judges. 

Sent—Interest—Waiwor-Special 
Appeal. 


Cases Nos. 278, 279, and 280 of 1862. 

Special Appeals from a decision of Mr. L. S. 

Jackson, Judge of Nuddea, dated the 28rt 

November 1861, affirming a decree of Moulvie 

Yatzud Hossein, Deputy Collector of that Dis¬ 
trict, dated the IStA August 1861. 

Dindoyal Poramanick (Piaintifi) Appellant, 
versus 

Prankishon Paul Chowdry aud others 
• (Defendants) Respondents. 

Baboo Poorno Chunder Boy for Appellant. 

Baboo Mohendro Lall Shame for Respondents. 

The receipt of rent for 10 years by a zemindar without 
making any demand for interest and without applying 
any portion of the payments towards the discharge of in¬ 
terest, was held to justify the finding of the lower Appel¬ 
late Court (not to be interfered with on special appeal) 
that the zemindar had waived his claim to interost. 

It is admitted that one decision will govern 
these three appeals. The plaintiff sued for in- 
I terest alleged to be due for a period of ten years. 
'To give color to his claim, he introduced in each 
of the three suits a small balance (a fraction of an 
anna), alleging such balance to be the balance of 
the principal, tbe real object of the three suits 
being to recover intere.st upon lapsed instalments, 
according to the stipulations of the kubooleuts 
executed by tbe defendants. 

'Fhe Court of first instance and the Zillah Judge, 
in appeal, refused to decree interest. The Judge 
remarks that in these cases “ the zcniindar, the 
plaintiff, had gone on for years accepting tucces- 
i sive instalments of his rent, whether mtd on the 
i exact due date or shortly afterwanls, without 
either taking the interest, or notifying that he 
intended levying it; tliat in such a case the 
defendant has been justified in considering that 
the payments so successively made have been 
accepted as prompt payments; and that the con¬ 
dition to pay interest was in the nature of a 
|W‘naIty which had been waived by the zemindar.” 

In special appeal, it is urged that the kuboo- 
leut stipulated for the payment of interest on 
lapsed instalments, and that the appellant in no 
way waived his claim to interest. 

It appears to the Court that the question whe¬ 
ther the plaintiff had waived his claim to demand 
interest was one of fact, and that tbe Judge has 
found that the plaintiff did waive his claim. 
Our attention has been drawn to a decision of 
this Court; but that case is not similar to the case 
before us, for in that ease tlu: party averred that 
he had paid the instalments of rent upon the pre¬ 
cise dates upon which they fell due, and took 
issue on that point, lu that case, the Judge did 
not find a waivor; whereas in this case, he does 
substantially find that the plaint iff may be consi¬ 
dered to have waived bis claim to interest. It is 
true that the kubooleuts stipulate for the payment 
of interest upon all sums not paid on a fixed date; 
but we find the landlord in this case accepted the 
I sums due on account of principal on successive 
1 dates, from time to time, for a series of ten years, 
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without makiuj; any demand for interest, and 
without applying any of the sums paid during the 
above long period to the discharge of any interest 
which might be duo. The interest in this case 
was reserved not as penalty, but as a sum due 
under a contract; and it is not disputed that a 
Hindoo, by Hindoo law, can give up or waive a 
portion of his claim verbally. 

For these reasons, and as the Judge has found 
as a fact that the plaiutllf did waive, his claim to 
interest, we cannot interiere with his decision. 

The special appeals are dismissed, with costs 
bearing interest at the rate of 12 per cent, per 
annum, from this date to date of realization. 


The 3rd June 1863, 

Present: 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the llon'ble (h Kteer, J. P. Norman, 
F. B. Kemp, and W. S. Soton-Karr, Judges. 

Jurisdiction—Regrular Suit to en> 
force summary decree for rent. 

Case No. 2328 on862. 

Special Appeal from a decision passed hy Mr. J. 
E. S. Lillie, Judge of Hooghly, dated the llt/t 
June 1862, reversing a decision of B<d<oo 
Doorgapersaud Chose, Additional Principal 
Sadder Ameen of that District, dated the '3rd 
May 1861. 

Anund Moyee Dossee (PlaintifiT) Appellant, 
versus 

Puttit Pabunnee Dossee and others (Defendants) 
Respondents. 

Mr. R. T. Allan and Baboo Aushootosh Dhur for 
Appellant. 

Baboos Dwarkanauth Mitter, Unnodapersaud Ba- 
nerjee, Khetternauth Bose, anc( Radar Nuuth 
Chattetjee for Respondents. 

A rca'ttlar suit cannot lie maintained to enforce a 
decree in a snnimary suit for rent which the Ilc.venuc 
Court bai found to be satisfied, and therefore refused to 
execute (Steer J. dusmtienk). 

The Chief Justice and Justices Norman, Kemp, 
and Seton-Karr .—This case has been referred to 
a Pull Bench by a Division Court for the purpose 
of deciding whether this regular suit is maintain¬ 
able. It appeans that the plaintiff had purchased 
a zemindaree with all outstandings amongst which 
were two summaiy cases for rent against the 
defendant. 

When the plaintiff sought to execute'the 
decrees, the defendant set up an answer to the 
execution of the decree, that, he had paid the 
amount of the decree, and acquittances were 
produced W him which the Cdlector held to be 
genuine. landing that the decree had been satis¬ 
fied, the Deputy Collector refused to execute, 
upon which the plaintiff a^ealed to the Collector, 
but without success. He then commenced a 
regular suit, and in his plaint prayed for execution 
of the summary decree according to the usual 


practice. We are not aware of any case in which 
it has been held that a suit can be maintniued in 
a regular Court to enforce a decree of a Revenue 
Court which the Revenue Court has refused to 
execute upon the ground that it has been satis¬ 
fied. We are not now called on to decide whe¬ 
ther a sumiiiary decree would be a bar to the 
institution of a suit in a regular Court for the 
i recovery of the rent decreed in the summary suit, 
because the plaintiff does not ask for a decree lor 
the rent, but for execution of the summary 
tlecxee. 

The lower Court decreed the plaintiff's claim. 
In appeal, the Judge reversed the judgment of the 
lower Court. 

The majority of this Court are of opinion that 
the case is goveiued by the decision of the Sudder 
Court of the 5tb .luly 1859, which they think was 
founded on good sense and ought to be upheld. 
This appeal will,therefore, be dismissed with costs 
and interest. 

Mr. Justice Steer .—T regret to be obligeil to 
dissent from the Chief Justice and from my other 
learned Colleagues upon this question. 

1 take it, witliout looking tO|ahe too literal 
construction of the plaint, that theplaiu object of 
the suit of the jilaintiff' is to get from the Civil 
(’oart what he has failed to get from tlie llevetme 
Court. 

If, in the investigation of a summarv suit for 
rent, a Collector liad refused lo award any rent on 
the ground that the reeei[)ts tiled showed no rent 
to be due, there is no question that a regular suit 
would lie to contest the Collector’s award. By 
parity of reasoning, there should be a regular suit 
wlicre a Collector, after decree passed, refuses to 
allow execution of the de,cree oii the ground that 
subsequent payments have satisfied the decree. 
In either way (the refusal to give a decree, or the 
refusal to allow a decree to be executed), the party 
claiming the arrear is eijually injured by the Col¬ 
lector’s decision; and I hold that, by the general 
tenor of the Regulations referring to summary 
awards by the &llector, a remedy is given to 
parties aggrieved to institute a regular .suit to 
set aside the summary awaixl. This view seems 
to be consonant also with the general past prac¬ 
tice of the Civil Courts; aud on these grounds I 
consider that the Civil Cou^t has the power to 
entertain a Civil Suit to declare the order of the 
Collector erroneous, aud to give to the plaintiff' in 
the suit what the Collector sliould have given him, 
provided of course that the action is based on 
true grounds. 


The Ist July 1863. 

Present: 

The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C, Steer, J, P. Norman, 
F. B. Kemp, and W. S. Seton-Kan', Judges, 

Application to Collector ttn4er Sec¬ 
tion 25 Act X of 1859} not a Suit* 
-Appoal. 
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Case No. 7 of 1862. 

Summary 'Appeal from an order pasted hy Mr. 

C. S. Belli, Judge of Rajshahye, dated the 5ih 

October 1861. 

Mr. C. J. Phillip, Petitioner, 
versus 

Shibnath Moitro, Opposite party. 

Bahoos Lukhee Churn Bose and Kallee Mohun 
Doss for Petitioner. 

Baboo Oopeewith M <oherjee (or Opposite party. 

An applicntinii to a (jollector under Section 25 Act X 
of 1859 IS not a suit. Consequently the apfinnl from an 
order made by the Collexttor on .such an applivatioii 
lies to the Commissioner, and not to tin' .liiilge. 

The question raised in this case is, whether an 
order passed by a Collector, upon an application 
made under Section 25 Act X of 1850, is 
applicable to tlic Judge or to the Ilevenue Au¬ 
thorities. Section 151 of that Act enacts that 
“ all orders passed by a Collector under thi.s Act, 
not being judgments in suits anil relating to the 
trial thereof, or orders passed aftair decree and 
relating in the execution tUei’oof, sl)all be appeal- 
able to the Commissioner." It is therefore 
necessary to determine, whether an appliciition 
under Section 25 is a suit or not. If not, then 
ai> order passed by tlic Collector upon an applica¬ 
tion made under Sei'.tion 25 is not a judgment in a 
suit, or an order passed in tlie course of a suit 
and relating to the trial thereof, or an order passed 
after decree and relating to the execution there¬ 
of. 

A Pull Bench of tliis Court has held that an 
application to the Collector under Section 28 
is a suit. But in that Section it is stal(!d that the 
“ application shiill be dealt with t.s a suit under the 
provisions of this Act,” and that “ every such suit 
shall be instituted within the period of 12 years 
from the time when the title of the person claim¬ 
ing the right to assess the land or dispossess the 
grantee, or of some i»erson claiming under him, 
first accrued, &c.” Under those words the Court 
could not say that an application to the Collector 
under Section 28 was not a suit. Section 25 is 
differently worded. It enacts “ that if any zemindar 
or other person in receipt of the re?it of land re¬ 
quires assistance to eject any cultivator not having 
a right of occupancy, or to eject an;y farmer or 
other tenant holding only for a limited period 
after the determination of his lease or tenancy, or 
any agent after the determination of his agency, 
or to enforce any attachment or ejectment ex¬ 
pressly authorized by any Regulation or Act, he 
shall make application to the Collector, and the 
t-'ollector shall proceed thereupon to enquire 
into the case, and pass orders in the manner 
provided for suits under this Act.” 

Now the application which has been made to the 
Collector is an application made to him to give as¬ 
sistance ; and when that application is n\ude, tlie 
Collector is to proceed theixiupon to cnqiure into 
the case and pass orders in the manner provided 
for mils under the Act. The Collector may no 
doubt summon the parties to appear before liim, 


.and proceed in the manner provided for suits in 
order to determine whether he ought or not to 
render the assistance applied for. If the appli¬ 
cant cannot make out a clear case for his assistance, 
the Collector will not interfere. 'J’he application is 
not a suit, and conseijuently the appeal from the 
Collector’s decision lies to the Commissioner, and 
not to the Judge. We think that the Judge 
ought not to have tried the appeal, and therefore 
reverse his decision with costs and intcre.st. 'I’his 
is in accordance with two decisions r<‘ported at 
pages 62 and 285 of the Decisions of 18(i2. 

Section 152 e.nacts that “ every appeal against 
tlie order of a Collector shall be presented to the 
Commissioner within .60 days from the date of 
the order.” We therefore cannot now grant to the 
respondent leave to present an appeal to the 
Commissioner after the time prescribed hy that 
Section. But he ha.s a remedy in a regular suit, 
either under tlie provisions of Section 2.6 Act X 
of 1859, or in the Civil Court as the case may be. 


The 17th July 186.6. 

Present: 

Thellon’ble Sir Barnes Peacock, Kt., Chief Jus- 
lice, and tlie Ilon'lile II. V, Baylcy, G. Camp¬ 
bell, and Shumbooniith J’undit, Jvflge.s 

Sale in execution of decree (ag'alnst 
representative of deceased person) 
-Sffect of. 

Case No. 1240 of 1861. 

Special Appeal from a decision passed by Baboo 
Nobin Kishen Paulit, Principal Sudder Aniceii 
of Chittagong, dated the 28/A May 1861, revers¬ 
ing a decision of Mr. Richard Finney, Sadder 
Ameen of that District, dated 18/A December 
1860. 

Buksh All Sowdagur ( one of the Defendants) 
Appellant, 

versus 

Essan Cbundef Mitter (Plaintiff) and others 
(Defcndan ts) Resp onde.nts. 

Mr. R. T. Allan, BaboosKissen Snecu Mookerjea 
and tjnoocool Chunder Mookerjee, and Moou- 
shec Anicer Ally for Appellant. 

Baboos Luehhee Churn Bose, Kishen Kishare 
Ghose, and Ohhoy Churn Bose for Respond¬ 
ents. 

A suit was brought against A’s widow upon a bond 
fjiven by A. In execution of the decree obtained against 
Uie widow, A’.s properly was put up and sold. The 
adverti/emunt of sale in one place said tliat the property 
to be sold was tile projierty of the widow; and in 
another, the riglits and interests of the debtor. Hei.o 
that tlie property intended to be sold, and sold, was tin; 
rights and interests, not of the widow personally, but of 
the widow ns A’s reprcseiitHtive. (iJmentknfe Camp¬ 
bell, J., who held that a public sale, earned only tlie 
rights which were expressed, and not tbo.se which ought 
to have been expressed, in the proclamation ot sale.) 

Mr. Justice Campbell.-~UisvE& cover of a sale 
of the rights of Mussamut Bhoobutra, mother of 
plaintiff, defendant gut possession of Essan 
Chunder's estate. Plaintiff brought a suit to set 
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aside the sale, and the Priiieipal Sudiier Aineeu 
set it aside on the ground that plaintiff was the 
real owner in possession, and ceuld not be dispos¬ 
sessed by sale of Shoobutra'srights; thepuw^hase- 
money he ordered to be refunded to the purchaser. 
It appears that a creditor of Shoobutra’s husband 
formerly brought an action against her for a debt 
which he alleged to be due from her late husband; 
but as he alleged that the son was then a minor, 
and she in possession of the estate, he sued her. 
Decree wa.s passed against the defendant with¬ 
out any specification of her representative charac¬ 
ter. But, in concurrence with ray learned Col¬ 
league, I think that the context shows that 
the suit and decree were against Shoobutra as 
representative of Juggoraohun, and that the decree 
can be executed against the estate of Jnggomohnn. 
But, if we thus think not fatal the omission to put 
in proper form the decree, at any rate it was ne¬ 
cessary, as it seems to me, that, in proceeding to 
execution, the creditor should iiave churned to 
proceed against the estate, and, in selling the 
property, made it clear that Juggomohun’s rights 
were sold. He did not do this. On the contrary, 
in the sale advertisement, while there are distinct¬ 
ly stated as recorded owners Shoobutra and Essau 
Chunder, still, in the columns showing whose 
rights and interests are. to be sold, the name ot 
Shoobutra only appears. I do not see how it can 
be contended that the man, who under this irre¬ 
gular sale bought and paid tor Shoobutra’s inter¬ 
ests only (which were nil), can take the rights of 
Essan Chunder. It is, I think, necessary to secu¬ 
rity and fair dealing that, when property is put 
up for public sale, it should be distinctly and pre¬ 
cisely stated whose rights in wliat are sold. Who 
would give full value for a mere speculative 
chance of making out that somebody’s rights 
advertized ought to have meant somebody else’s 
rights not advertized which by litigation a spe¬ 
culative purchaser mi{^ht acquire, and where 
would be the end to litigation under such a sys¬ 
tem ? I hold that a public sale carries only the 
rights which are expressed in the proclamation of 
sale, not chose which oughtto have been ex pressed; 
and that a man who buys can in justice take only 
what is put up for sale. In this case, then, 1 think 
the order of the Principal Sudder Ameen both 
legal and equitable, and would uphold it. The 
creditor has still his remedy by going the right 
way about it to assert his claim against the estate 
of the original debtor in bis son’s hands. The 
pleader for the appellant has entirely failed to 
show me any case, in which an auction-sale of the 
rights of A actually put up was held to convey 
away the rights of B not put up, but which myght 
or ought to have been put up. 

Mr. Justice, Bayley. —In this case the facts 
proved upon the recoil are these; One Jnggomo- 
hun borrowed a certain sura of money: he failed 
to pay it when due ; he died; and his widow was 
sued by that creditor as the wife of the deceased. 
His son Essan Chunder, the present plaintifi, was 
also a party to the suit. The creditor got a de¬ 
cree agaiitst “ defendants respondents” in those 
words and in no other.' It is contended that this 


h tuper-tonnl decree against Shoobutra. Under 
the state of facts above put, I can in no way con¬ 
cur in this view. Shoobutra did not borrow the 
money ; the failure to pay was not her’s; and after 
her husband’s death, his estate and not his wife 
personally was liable for the debt. A mere 
clerical defect of statement, as is given in inverted 
commas above, cannot convert what, the facts 
show, could never have been a personal decree 
i nto such a decree. But 1 think the same set of 
facts and others to be noticed are more import¬ 
ant to be considered than the mere letter of a 
lothundec as to the purchaser’s rights. Now 
who is the plaintiff liere? Essan Ohuuder the 
son of Juggoraohun, the last being admittedly the 
person who borrowed the money. If this plaintiff 
then succeeds in his suit, he gets back his father’s 
estate without that estate, which I cleaily hold to 
have been originally liable for Juggomohun’s debt, 
Imving paid its liabilities. Then what does the 
lolbuudet! say ? That the rights and interests of 
the “ daih" or debtor are the subject of sale: 
and that such debtor is Shoobutra. Now, if 
Shoobutra appears, as we both hold she does, only 
in a representative character in the suit, is a 
mere stroke of a mohurrir’s peuinta lotbundee to 
cliange her status and position, and arc the rights 
of the purchasers to be lost in consequence? If 
Shoobutra was, as is held, defendant in the suit 
merely in a representative character, the decree 
must have been again-st her in that character, and 
the sale notification and nil otlier proceedings 
must lienote her, at least by implication, in that 
character as debtor. The lotbundee does not 
by any means specify that she stands in any other 
character, for it does not use the term “ Jati, ” i. e. 
personal or any other usual equivalent term 
which is common where personal liability is in¬ 
tended specifically to be indicated. The pur¬ 
chasers looking to all these facts,especially to Shoo¬ 
butra’s character in the suit, and then to the decree 
for Juggomohuu’s debt, would,! think, be warrant¬ 
ed in considering that Juggomohun’s rights and 
interests through his representative, the widow, 
were sold, Shoobutra being only recorded in the 
lot bnndec as the representative of her husband in 
the suit. I would, therefore, reverse the decision 
of the Court below in favor of plaintiff, and decree 
the special appeal with costs. Let the papers go 
without delay before a third Judge. 

The Chief Justice and Mr. Justice Shumboo- 
nauth Pundit. —A difference of opinion having 
existed between Mr. elustice Bayley and Mr. 
Justice Campbell, this case has been referred for 
the opinion of a third Judge. Section 23 of Act 
XXIll of 1861 provides that such oases may 
be re-argued before one or more other Judges; 
this case was accordingly ordered to be set down 
for hearing before this Bench. 

The suit was brought by the plaintiff to re¬ 
cover property which, he stated, had descended 
to him from his father Juggoraohun. The de¬ 
fendant defended the suit upon the ground that 
Ram Chunder Dc^ h;al sued Shoobutra the plaint¬ 
iff's mother as Widow of Juggomohun; that he 
had obtained a decree in that suit for the amount 
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of a bond which had been given to him by Jug- 
gomohun with interest amounting altogether to 
Rupees 4,802; and that the estate of Juggo- 
niohun was sold under that decree. The answer 
of the plaintiff to that defence is that, although 
the property was sold under that decree against 
the widow, the advertisement of sale merely 
dwlared that the rights and interests of the 
widow were to be sold, Ifow the question is, 
whether the widows’ interest is all that was sold. 
The suit under which the sale took place 
was brought on the ground that Juggo- 
mohun had given a bond for Rupees 999, which 
amount he promised to pay at the end of the year; 
and that he died leaving Essan Chunder,the plaint¬ 
iff, his minor son as his heir under the guardian¬ 
ship of his mother Shoobutra, the widow. The 
plaintiff in that suit failed against the mother 
in the first Court. Upon appeal, the Judge re¬ 
versed the decree of the lower Court, and gave 
a decree against the mother for the amount 
sought to be recovered, and it was under that 
decree that the property w.a8 sold. The adver¬ 
tisement of sale referred to the number of the 
decree and stated, under the head of whose pro- 
jjorty was to be sold, that it was the property 
of the mother. In a further column it stated 
that the rights and interests of the debtor were 
the property to be sold. If the parties who 
went to that auction had referred to the decree, 
they would have found that the debt for which 
the sale was to take plane was not the widow’s 
but Juggomohun’s, and that the property to be 
sold under the decree was not the widow’s but 
Juggomohun’s, because Juggoinohun was really 
the debtor and the widow was sued merely in 
her representative character. Section 203 .\ct 
Vril of 1859 enacts that “if the decree be against 
n party as the representative of a deceased 
person, and such decree be for money to b** 
jiaid out of the property of the deceased pereon, 
it may be executed by the attnidiment and sale 
of any such property, or, if no such property 
can be found and the defendant fail to satisfy the 
Court that he has duly apfdied such property of 
the deceased as shall be proved to have come in¬ 
to his possession, the decree may be executed 
against the defendant to the extent of the pi*o- ; 
perty not duly applied by him, in the same manner | 
as if the decree had been against the defendant 
personally." ' 

Now in the first place the execution is to be 
levied upon the property of the deceased. Well, 
then, by this decree stating that the widow’s 
property was to be sold, it was clearly the same 
tiling as if it had stated that the sale was to be 
for a debt of Juggomohnn’s which was recovered 
by the decree. But it is contended that the plaint¬ 
iff did in fact purchase only the widow’s rights 
and interests, and that he gave 8,000 Rupees for 
them. But what rights and interests had the 
widow to sell P It is true that, after her husband’s 
death, her name was entered in the Collector’s 
books. But her rights and interests were absolute¬ 
ly nothing; the pr«^8rty descended to the plaint¬ 
iff. Thei’cfore, it could not have been the intention 


of the purchaser to pnrehase the widow’s rights 
and interests which were nothing, but the rights 
and interests of Juggomobun or of his heir and 
representative. It is not contended that there was 
any collusion between the widow and the plaintiff 
in the matter of the sale. If the pixiperty had 
been properly described at the time of sale as 
the propertpr of Juggomohun or of Juggomohun’s 
representative, and had been so purchased for 
8,000 Rupees after deducting 4,802 Rupees the 
amount of the decree, the balance oaght to have 
been applied for the benefit of the son. If the 
widow, as guardian of her son, has received and 
misapplied the money, she could have been sued 
and may now be sued for it. But it would be 
exceedingly hard to hold that, as the plaintiff 
purchtiscd the widow’s rights and interests, and 
as her rights and interests arc m7, the plaintiff 
is entitled to nothing for his 8,000 Rupees. It is 
not probable that the purcliasor would have 
paid 8,000 Rupees for the widow’s rights and in¬ 
terests when they were worth nothing at all. 

Supposing, in an ordinary case, a suit is brought 
against an executor, anil judgment is given 
against him as an executor, the purchaser 
under an execution buys not the personal estate 
of the defeudant, but the property of the defend¬ 
ant in his representative character, and for a 
debt which was duo from him in that capacity. 

Looking therefore to the advertisement of sale 
which referred to the decree, we think it was 
perfectly clear that it was intended to sell the 
riglits and interests of Juggomohun’s representa¬ 
tives, and that the defendant accordingly purchas¬ 
ed that interest under the decree. Under these 
circumstances we think that the plaintiff is not 
entitled to recover this property, and that, in ac¬ 
cordance with the opinion of the majority of the 
Judgc.s of this Court by whom this appeal has 
been heard, the decree of the Principal Sudder 
Amecn must be reversed, and this appeal decreed 
with costa. 


'i’he 23nl July 186.3. 

Present; 

The Ilon'ble Shumboonauth Pundit, B. P. Le- 
vinge, and A. A. Roberts, c. n. Judges. 

SIxtdoo Xiaw—Adoption (of Orand- 
XVepliev)—SaocesBion (to adoptivo 
xnateraal Orand-father’a eatato). 

Case No. 1580 of 1862. ' 

Special Appeal from, a decision passed by Mr. C. 
iS. SeiU^ Judge of Rajskahye, dated ike 7tA 
May 1862, reeersing a decree of Baboo Koy- 
lash Chunder Deb Roy Bahaxloor, Acting Prin¬ 
cipal Sudder Ameen of that District, dated the 
6th July 1H61. 

Morun Moee Oebeah and others (Plaintiffs) 
Appellants, 

versus 

Bejoy Rishto tiewwamee and others (Defondant^) 
Respondents. 
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srKCtAt, stTMBEn or 


Jjahoon Dwarkanauth MUter and SreenatUh Dms 
for A|ml!ant8. 

Baboon Kalee Muhum Boss and Onoocool Chun- 
der Mookerje.e for RespondentB. 

Thp adoption of a grand-nephew is not repugnant to 
Hindoo TjUw. An adopted son cannot succeed to his 
adoptive tnntemal gi’and-father’s estate when there are 
euilateral male heirs. 

The appellants, two of whom are nephews 
(brother’s sons) of one Shib Shunkur deceased, 
sue, as licarest heirs, to recover the property of 
deceased, who tiled without leaving male issue. 

Deceased had a daughter named Annd Poornee 
who was raarrieti to the respondent Bejoy Kishen. 
They bad no children, but adopted the defendant 
Prosonnonauth Goshaini who was the grand ne¬ 
phew (brother’s grandson) of the respondent. 

During her life Atiud Poornee was in posses¬ 
sion of her father’s property; and at her death the 
respondent Bejoy Kishen retained possession of 
the property for their adopted son whom he seek.s 
to constitute as legal heir of his father-in-law 
Bhib Shunker, to the prejudice, os appellants say, 
of them the legal male heirs of Shib Slmnker, 

The issues tried in thel^ower Courts were; — 
'Whether the adoption of Prosonnonauth Gushami, 
who is grandson of respondents’ brother, is valid 
according to Hindoo law. 

^ndly. —Whether, even if legally adopted, Pro¬ 
sonnonauth can inherit the property of nis adopt¬ 
ing mother's father, there oeing collateral male 
hmrs in the persons of plaintiffs. 

Urdly ,—Whether her father’s brother’s sons 
being alive, Anud Poornee could adopt to their 
prejudice. 

'I'he Court of first instance, in conformity to 
the vyvastha of the Pundit of the Mourshedabad 
Circle, which was concurred in by the Pundit of 
the Sadder Court, pronounced the adoption of 
Prosonnonauth to be invalid as he was a grand 
nephew, not a nephew; but found the other two 
points in favor of respondents' ejaim. 

On appeal, the Judge of R^sbahye, with the 
help of the new Principal Sudder Ameen of the 
district and the Head Master of the Government 
^hool at Beaulcah as Assessors, set aside the 
ruling of the first Court on the first issue, and 
held that the adoption of a grand nephew was 
lawfuL On the other two issues the Appellate 
Court agreed with the Court of first instance 
tluit the «dopted son could inherit the estate 
of bis adoptive mother’s ftther, and that the 
existence of coUsteral male heirs was no bar to 
the adoption. 

A special appeal is brought before this ^urt. 

It 18 obvious that the decision of the case 
^depends upon the two first issues. 

As reg^s the first pointy the legality of the 
adoption of a »and nephew, we observe that the 
htjunctlon in the Hindoo law is that a son should 
be adopted fiwtn Maong “ Sf^indas” or kinsmen 
extendidg to the seventh degree. A brother’s 
son is iiMUcated as the first Sapinda, and should, 1 
as a gOberal rule, be seleetea for adoption in ' 
preference to all ofher individuals (Sutherland’s 
(Synopsis, page 214. But the brother’s giand- 


son being one degree more distant, is by no 
means excluded as urged by appellant. It is 
contended that it would have been unlawful for 
respondent, the adopting father, to marry his 
nephew’s wife, the mother of the adopted boy; 
and that, on the principle that it is not lawful 
to adopt one whom the adopter could not law¬ 
fully beget, respondent could not adopt his 

? [rand nephew. Tne commentators, however, in il- 
iistrating this principle, point out that a man 
most not adopt bis sister’s son or daughter’s son. 
In such cases the operation of the principle is 
obvious enough. But there is no reason whatever 
why the respondent should not have lawfully 
mairicd his nephew’s wife, the mother of the 
adopted boy, previous to her marriage with the 
boy’s father. This plea cannot avail ♦he appel¬ 
lant, and we concur with the Judge and Assessors 
that the adoption by respondent of his grand 
nephew Prosonnonauth Goshami was not repug¬ 
nant to Hindoo law. 

Holding the adoption to be le^al, it now remains 
for us to consider the second point, »ia. the right 
of the adopted son to inherit property, through 
: his adopting mother, from the father of the.Jattcr 
when there are collateral male heirs. Two cases 
have been referred to as illustrating this point of 
law.—-Isf, the case of Gungamoye, page 128, Vol. 
Ill of the Sudder Dewaimy Reports, which is 
quoted by appellant in support of his claim,- and, 
indly —The case of Gungapershaud Roy, page 
1,091, Vol. 2 of Sudder Decisions for 1859 which 
is adduced by respondent. These are the only 
two cases which we have been able to find, which 
at all bear upon the disputed point; but the 
question now before us did not directly arise in 
either of these cases, and has never, so fai- as wc 
can learn, been authoritatively decided. In the 
case of Gungamoye, which was decided in the 
year 1821, thevyvastlia was to the effect that 
“ a son adopted with the permission of her hus- 
“ band by a woman on whom her father’s estate 
“ had devolved, will not be entitled to such estate 
“ on his adoptive mother’s death, but such estate 
“ will go to her father's brother’s son in default of 
“ nearer heirs. The reason why the adopted son 
“ would have no title to the estate to which the 
“ adoptive mother had succeeded, is represented to 
“ be, because, according to the Dayabhaga, ^n 
“ adopted son has no legal claim to the property of 
'* a Bandhu or cognate, and, according to the inter- 
“ pretation of the tejet of Menu, which admits 
“ adopted sons to the right of succession coUateral- 
“ ly me meaning is succession to the property of ' 
“ persons belonging to the same family as the aaop- ♦ 
“ tive father, as fully appears from Manvastha \ 
“ Muktavall, compiled by KuUukaBhatta and other 
“ authorities." This dictum was accepted, and a 
decree given in accordance hereto, by one of 
the Judges of the Court; but the remaining two 
Judges observed that the dictum referred to a 
contingency which had not happened in the case 
before them, and that it was not necessary to 
provide for a state of affairs, which might never 
take place. Nevertheless, the dictum of the 
Pundit on this occasion^, has been accepted by 
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Maciuighten and other writers on Hindoo law. 
as the principle which would govern the claim of 
an adopted son to succeed to the estate of his 
adoptive mother’s father, which is the very case 
now before us. 

But the Judges who tried the case of Gunga 
Pershad Koy in the year 1859, considered that the 
doctrine laid down in the case of Gungainoye, had 
not been conclusively adopted by the Court; and 
that it could nut be said to have acquired all the 
•authority of a recognized principle of Hindoo law 
to wliich the Sadder Court had intended to give 
effect. They, diercfore, determined to ascertain 
from the Pumlit of the Sudder Court “ whether an 
“ adoptive mother’s relations succeeded an adopt- 
“ ed son under the same circumstances that would 
“ govern their succession to a natural born son.” 
The following was the vyvastha received, and 
upon which the Court in 1859 acted ;—“ In the 
“ event of a Datuk or an adopted son dying 
“ without leaving any hell's of the ado^itive fa- 
“ ther or of the said adopted son, the heirs of the 
“ father of the adoptive mother are, under the 

Hindoo law, entitled to inherit the property of 
“ the said adopted son by right of succession.” 

Ill support of this opinion the Pundit quotes 
three authorities, among which b a dictum of 
Jaguyavalkya Munee from the Dayabhaga to the 
effect that the Bandhu or descendants of the 
maternal grandfather succeed au adopted son 
on failiu'e of nean-r or agnate relations 

These are the only two cases in any way bear¬ 
ing upon the (iuestlou which have been brought 
to our notice, nor have we been able to find any 
others; and although these two cases at first sight 
apfiear to be coullictiiig, and it has been re¬ 
presented on the part of respondent that the 
ruling in the latter case, that of Gungapershad 
llu^, modifies the interpretation of tne law 
which had been governed for the previous 38 
years by thecase ofGuiigamoye, we do not con¬ 
sider that it is so. Alfthatthe case of Gunga¬ 
pershad Boy proves is that the ancestors in 
the ascending line of the adoptive mother of 
an adoptive son may, as distant relations, inhe¬ 
rit the property of the said adopted son when 
there are no nearer heirs, that b to say, that 
the adoptive mother’s grandfather might suc¬ 
ceed as the 29th in degree; the adoptive mo¬ 
ther’s father being, accoixling to Hindoo law, 
the 28th in degree. The question now before 
us, viz. the right of an adoptive son to succeed 
to hb adoptive mother's father’s estate was not 
raised or alluded to. It is no doubt argued 
for respondent that there must be a reciprocal 
right, and that the adopted sou should succeed 
his adoptive mother’s father; but this we cannot 
admit unless it be in the relation of uBandhu, and in 
default of nearer heirs, the adopted son standing in 
the same relation as a natural bom sou to his 
adoptive mother or her father is aitO"ethar op- 
posed to the theory and principal of adoption 
in the Hindoo system. According to it a sou of 
some sort b essential to the eternal happiness 
of a man, and in consideration of the perfbnn- 
aiiee of flmeral obsequies, the adopted son sue- 


ceeds to the estate of hb adopting hither. But 
a woman needs no such mediation. The law 
says, “ a virtuous wife ascends to heaven though 
“she have no child, if, after the decease of 
“ her lord, she devote herself to pious austerity." 
Menu 5-160, 

The adopted son, whether adopted, as in this 
case, by husband and wife in concert, or by 
tbe husband alone, or by the widow with the 
permission of her decea.sed husband, is adopted 
for the benefit of the husband. The reason 
given by Macnaghten in his Cliapter on Adop¬ 
tion, why a daughter’s adopted son should be 
excluded from inheriting the estate of his adopt¬ 
ing mother’s father is that the party so adopted 
“ becomes the son of a person whose lineage is 
“distinct from that of the niatenial grand- 
“ father.” 

Considering that this was the opinion which pre¬ 
vailed from the year 1821 to the year 1859, and 
that the vyvastha given in the case of Gungaper- 
shad in the last-mentioned year does not directly 
over-rule the prevailing opinion ; that not a text 
of law or a single precedent can be quoted to 
support the pi*esenfc claim; and, lastly, believing 
it to be opposed to the theory of the Hindoo 
I system of adoption, we disallow the claim of Pro- 
son nonauth Gosami to succeed to Shib Shunker’s 
estate. 

We decree the appeal, reverse the decision of 
the lower Court, and decree the appellant’s clmm 
wi th all costs. 

Mr, Justice ShutnboonmMi Pundit ,—1 agree 
generally with my colle^ues. I wish to add tbe 
following, with rderence to the point for the 
determination of which the case b now taken up 
by tliree Judges. 

Ko direct text of Hindoo law has been shown 
distinctly ruling tliat an adopted sou of a daughter 
can (after the death of his adoptive mother) suc¬ 
ceed to the estate of tbe futlier of the latter, 
though, by adoption, the deceased, undoubtedly, 
had legally become his maternal grandfather. 

No case, either of Bengal or Behar, within the 
jurbdictiou of any of the two Courts of this Pre¬ 
sidency or of any other Presidency ruling the point, 
has been shown. Bcally such a claim was not 
likely to be found to be so rare, U there was any 
foundation for it. The very fact of no case being 
found, shows that the law on the point, as put down 
in all the Biwlisb Compilations’ of Hindoo law 
(though not affirmed directly by any decision in a 
proper case), must have long been considered as 
settled, or else we would have found numerous 
cases in which the point, now under discussion, 
would have fairly been raised. It is asked by 
those who contend for the rights of tbe adopted 
grandsons by daughters, why should they lose 
a particular line of inheritance altogether P The 
answer is simply thb, that, in othei- respects be¬ 
sides tbb, such an adopted son is admittedly in a 
woi-se position than a sou of the body. 

If, for irihtauoe, after the adoption of a son, a son 
of the body be born to the adopting fiithdr, the 
adopted son obtains less than lie would have got 
if he also bad been a sou of the body, and is uok 
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n niHny other resrects treated as the eldest sou 
of his adopting father. 

The system of adoption is one full of injuslice; 
and while the adopted himself becomes the cause 
of disappointment to others, he himself i.s not 
altogether exempt from the '[)ossit)ility of his 
rij^hts of inheritance in one direction being cur¬ 
tailed entirely, just as w(*U as, in being adopted, 
he might ho a laser of his share of a valu¬ 
able ancestral estate V)y his being given away by 
his natural father, perhaps a rich man, for adop¬ 
tion in a laniily comparatively indigent and poor. 

If this right of an adopted son of a daughter 
had been ever reeognized in Hindoo law, then its 
rules regarding the rights of the daughters to 
succeed their lather would have been worded 
<juite differently from the manner in which in all 
books they are expressed. Some allusion to an 
adopted son would necessarily have been made 
just where barrenness and childless widowiiood 
arc described as bars to their right of inheritance. 
Allusion would also have been marie wlu're sucli 
expressions as “capable of bearing children” are 
used. It is quite obvious that the present word¬ 
ing of the law on this subject i.s clearly inconsist¬ 
ent with the right of an adopted son of a daiiErhter 
to succeed to the estate of her father Besides, if 
an adopted son lose a part of his rights by a son 
of the body being born to his adopting parents 
after his adoption, much more than an eider bro¬ 
ther loses by the subserpient birth to Ids father of 
another son of ihe body, it is natund tosupjio.se 
tliat the same diffcrenc.e which is observed between 
two such brothers with regard to the estate of 
their lather, adoptive and natural respectively, 
would reasonably be maintained with regard to 
their rights of succession to the estate of the father 
of their mother. No such provision is made 
when the right of succession of daughtei ’s sons is 
specified in till text books and English comjiila- 
tioTis of Hindoo law. 

Notwithstanding the amendment made by the 
late Sudder Court upon the doctrine of Dyahhaga 
to the extent of admitting the right of an adopted 
son to succeed collaterally, according to the doc¬ 
trines of Menu (as- explained by his best com- 
laentatorsh in the family of his adopting lather, 
it may still be an open question, whether, wheiuwo 
brothers, one an adopted son, and the other the 
son of the body of his father, have to inherit, as 
brother’s sons or brother’s grandsons, the ])ro- 
perty of a kindred of their father they take 
this estate in equ.al or in the same shares in 
which they had taken their father’s estate. It is 
clear that the last-mentioned argument it^> not 
conclusive, if these brothers can, in the above 
case, succeed in equal shares; and in that case, the 
omission of such distinction would be useless in 
both cases. Wo do not find that we can dispose 
of this question by stating as a general principle 
that one may adopt another as his own heir and 
give him all his own' property, but cannot be al¬ 
lowed Jhrpugh such an act to disinherit a third 
person from the estq^e of a fourik individual, 
because an adopting lather may even now do so, 
when his adopted son may have a right to claim 


as a nearer kinsman the estate of a brother or 
cousin or nncle_ of his adopting father to the 
prejudice of another kindred, who is distant by 
one degree in descent and who might have suc¬ 
ceeded to the same unopposed, if there had not 
been this adoption. 

The principal grounds upon wliich we think 
that the opinion of the English Compilers of 
Hindoo law against the right of an adopted grand¬ 
son to succeed to the estate of his maternal grand¬ 
father is correct, are the lacts of no direct texts 
acknowledging such a right being any where 
traced, and the absence among the reported cases 
of any suit in which the question directly arose. 
For aught wc know, tlie case that we arc now de¬ 
ciding might have arisen from a wrong under¬ 
standing of the elFect of the decision of IS.oU 
upon this point of Hindoo Law, which, however, 

1 it did not attempt to decade. 

From that decision it may be argued that, if 
the niiUci-nal relatives of the adopting mother 
stand in the position of those relatives that they 
would be to liic son of the liody of the daughter 
of their family, and if they have a right to suc¬ 
ceed to tlic e.state of this adopted son just as to 
that of a son of the daughter, why should the 
adofited son himself be debarred from claiming a 
siiiiil.ar right of inheritance himself to the estate 
of thesr. maiermd relatives ? 

Sucli reciprocal rights are not, however, invai-i- 
ably any part of the Hindoo system of succession. 
A man never sne.ceeds his own daughter; and a 
husband is not invariably, to all kinds of bis 
wi!(‘’s Streedhiiii property, her heir exclusively, or 
jointly with others; and though to some Strecdliun 
of a step-mother a son may be heir, she cun never 
(daim any inheritance from such a son of her 
husband. 


The 19th August lKfi3. 

Prenerii: 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jvs- 
tke, and the Hon’ble W. Morgan and Shum- 
boonath Pundit, Judges. 

Additional evidence (Takings of, wfaen 
required by Appellate Court). 

Case No. 407 of 1862. 

Regular Appeal from a decision of Moulnie 
Mahomed Nazir Khan Jiahndoor, Principal 
JJiidder Ameen of Mymensingh, dated the lO/A 
dull/ 1862. 

Ramjoy Surmah Mozoomdai- (Defendant) Ap¬ 
pellant, 

versus 

Rajah Puran Kishen Singh {Plaintiff') and others 
(Defendants) Respondents. 

Mr. R. T. Allan and Baboos Sreenauth Doss and 
Kishen Kishore Ohose for Appellants, 

Bahoos Dwarkanauth Mitter, Onoocool Chunder 
Mookerjee, and Vnodapershud Banerjee for 
Respondent*. 
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;n a lower (X)urt disposes of ii case upon (lie 
merits as proved by evidence not loKally admissible 
affaiiist the defondants, and the .ViJindlato (Joiirt con¬ 
siders it proper to nUow tlie idaiiitiff to addin'o further 
evidence, it may oilher take sueh further evidence, itself 
nr send the case back to the lower Court to take such 
cv'idcnce. i 

In this case the Prlnclpiil Sudiler Ameen i 
has given a decree in fiivor of the plaintiff. I 
The decree was flmnded upon facts and do- j 
cuments not proved otherwise tlian by the former ' 
decree, and statements contained in a printed re- ; 

S ort of a decision of the late Hiiddbr tlourt. i 
uch statements were not legal evidence j 
against those defendants who were not parties 
to the former suit, nor was the printed report 
evidence agaimst any of them. Tlie ([ue.'‘ti()n is 
whethiM’ we should reverse the decree of the 
Principal Sudder Ameen, and give a diicree i’or 
tlie defendants upon the ground timt the peti- ■ 
tioner's case was not jiroved by legal evidence, or | 
should allow the plaintiff to bring forward fro.sh j 
('vidence in support of his case. W e think tliat 
tile plaintiff in this case is not blamable for not! 
having adduced better evidence in support of his 
case, because, no doubt, his vakeel in the Court 
below, as well as the ,1 iidge, considered that the j 
decree and stateiiunts in the several cases whieli | 
have been reported were goo.l evidence in this j 
c.ise. W^e luigbr, til‘ref ire, be doing great in¬ 
justice to the plaintiff if we were to decide the 
issue of family usage against him, upon the 
ground of the insufficiency of evidence given in 
suiiport of it. 

jjy S ‘ctioii :!51 of Act VI[I of 18.31), it is cn- ! 
acted that, il the lower Courts shall have dis- j 
po.sed of a case upon any jireliminary point so us 
to exclude any evidence of laet wliich shall ap-j 
jiear to tlie Court essential to the rights of the i 
[larties, and the decree of the lower Court sliall j 
lie reversed, the Appellate Court nt.ty rem ind ; 
the case with directions to tlie lower Court to ; 
investigate the merits and to pass a decree ' 
thereon. But, in this case, the lower Court did j 
not dispose of the case upon a preliminary point, ; 
but upon the merits and upon the very point which ' 
we are called u|)on to decide ; and therefore ii. j 
does not fall under Section 3.31. Suction 3.32 
says that “ it shall not be competent to the Ap¬ 
pellate Court to remand a case fiir a second deci¬ 
sion by the Lower Court, except as provided in 
the last preceding Section." Therefore we have 
no power to remand the case to the lower Court 
for a second decision. But wc have the power j 
under Section 355 to allow additional exhibits | 
to be produced, and additional witnesses to be 
examined, in order to enable us to pionnunce a 
proper judgment in the case : and by Section 35ff 
we may either take such evidence ourselves or 
veipiire the Principal Sudder Auieeu to take it. 
We think that it would be very inconvenient to 
send lor the witnesse.s, and > to take the further 
evidence in this Court; and that the proper course 
for us to pursue is to send the case back to the 
Principal Sudder Ameen to take such evidence. 
By Section 355 it is enacted that, whenever addi¬ 
tional evidence is admitted by an Appellate Coiu't, 


the reasons for the admission sliull bo recordeH 
on the proceedings of the Court; and by Section 
357, that the Appellate Court sliall define the 
point {ir points to whicli the evidence is to be 
confined, and shall record the same on it.8 pro¬ 
ceedings. 

The Principal Sadder Ameen having (bund 
file first and second issues in favor of the jilainiilf 
upon evidence which Avas not legally admissilile 
against tlie ilefendants Bavroda and Proniioda 
anil Junkishore and Nobo Kishore Liiliooree; 
ami thi.s Court not being able to pronounce a 
satisfactory deixee upon the merits without fur¬ 
ther evidence, and being willing to allow the 
plaintiff to adduce such further evidence as im 
may think necessary, il is therefiire ordered lliat 
the. plaintilV be at liberty to adduce such further 
evidence provided lie give security to the satis¬ 
faction of the Principal Sud<lor Ameen for the 
restitution of the property taken in execution of 
the decree of the lower Court and for the duo 
p'tformancc of the ilecrec of this Court. If the 
plaiiitiir neglect, to give such security within one 
month from tills date, or within sucli furtlier 
time as m.ay be allowed on uppHciition to 
this Court, this appeal will be deci-eed with costs 
and interest, and the decree of the lower Court 
revonsei^ The evidence to he adduced is to be 
confined to tlie following points:—J.if.-Wlie- 
tlier, according to the usage of the f.imlly, tlie 
ihiiutiff', as the eldest son, is entitled to iu- 
lerit on the death of his father. 'Indly. —Whe¬ 
ther, if any msage prevailed in the family, it was 
waived or ahaiidoiied on the death of the father. 
3rd///.—Whether there is anything contained in 
any grant or other dnciiuient relating to the estate 
either before or after tbe aecessiou of the British 
Oovenimerit, such as a restriction against aliena¬ 
tion or division of the e.state, which would prevent 
the phiiiitiirfrom beingbimiid liy the acts or laches 
of the fatlier. If furtlier evidence be .adduced by 
the ])laiiitill', tht;defendants are to be at liberty to 
adduce such further evidence us they may oon- 
sidcr necessary. T'he evidence is to be taken by 
tlu! Princlp;il Sudder Ameen and returned to this 
Court. .'Vll exhibit intended to be used by 
either party are to b(* filed, within six weeks from 
the date of the arrival of this order, at the Court 
of the Principal Sudder Ameen, or within such 
further time as the Principal Sudder Ameen may 
allow for that purpose. As soon as the exhibits 
shall have been filed, an early day is to. be fixed 
by the Priucipal Sudder Ameen for taking and 
recording the evidence. The Nutliee in this case 
to be returned to the Principal Sudder Ameen, 
and to be sent back to this Court with the 
evidence. Upon tbe return of ibe evidence, 
either party will be at liberty to apply to the 
Chief Justice to fix a day for hearing the ca.He. 

The 21 St August 1863. 

Prenunt: 

The Ilon'ble Sir Barnes Peacock, Kt., Chuf Jm- 
fice, and the Ilon’ble L. S. Jackson, Shumboo- 
nauth Pundit, E. P, Levinge. and E. Jackson, 
Judges. 
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Jurisdiction (of Civil Court)—IUeot> 
meat of tenant after expiry of lease. 

Case No. 2313 of 1862. 

Special Appeal from a decieion of Moulvie. Syed 
Ahmed Btijr, Principal Sadder Ameen of 
Parra, dated the Wlh June 1862, modifying a 
drrixian of the Moondff of that District. 

Wudilun MoUun Hoy (D^femlaiit) Appellant, 


Gourinonee Goopto (PlaintiflF) Eespondcnt. 

Baboos Moheadro Lull Shame, and Sreenalh Doss 
for Appellant. 

Messrs. C. and G. Gregory for Kcspon<l(!nt. 

Section '25 Act X of 1859 docs'nnt |irp(’lude a zemin¬ 
dar or orlusr person in receipt of the rent of land, from 
!.uing in the Civil (,!ourt for the ejectment of a ten.-mt 
after tlie e,x|>irntioii of liis lease, instead of ai>ply'iug to 
the Collector for assistance. 

In tills cast* the laiitllord sued in the rearuliir 
(Vivil (loui't to eject a tenant after the exjtiralion 
of an ijaru. Tlie dcl'endaut set up that 1 he suit 
could not he hiought iu the Civil Court, but 
that the case fell within Section 25 Act X of 
185!), and ought to have been brought before 
the (Collector. Jt is not siigge.sted by tlfe tenant 
or by bis vakeel that the cast* conics within Sec¬ 
tion 23 of that Act. Hut it is put simply as one 
laliing under Section 25; and it is contenileil that, 
if a landlord wishes to eject ti tenant nptm 
the ground that his lease has expired, he must 
ajiply to the Collector for assistance under Sec¬ 
tion 25, and cannot sue iti a Civil Court. 

A Full Bench of this Court has already deter¬ 
mined that an application to the Collector under 
Section 25 is not a suit, and that the ortier ol'tlie 
Collector in such a CAse is Jtoi one from which 
an appeal lies to 1 he Civil Court; but that the 
application is a mere summary tyiplication to the 
Collector to give assistance under circumstonces 
under which according to the old law, the land¬ 
lord might have ejected the tenant without resort 
to the Courts of Judicature. There was nothing 
in the old law to prevent a landlord from going 
to the Civil Court for redress, instead of taking 
the law into his <iwn hands. In like manner it 
is clear that Section 25 Act X of 1859 does not 
preclude the zemindm- or other person fi-om 
asserting his rights in the regular Civil Courts, 
instead of applying to the Colfeotor for assistance. 
Section 23 Act X of 1859 takes away the right 
of suing in any other Court than that of the C^- 
lector for causes of action made cognizable By 
the Collector; but Section 25 contains no such 
provision. If it had been intended to take away 
the right of suing in the Civil Courts, the pro¬ 
visions of Section 25 might have been inc«»rporat- 
ed with Action 23. The other points have been 
determined by the Court, which has referred only 
this point for the opinion of a Full Bench; and 
this point having been detennined by us agauist 
the appellant, the appeal is dismissed with costs 
aud interest at 12 per cent. 


The 25 th August 1863. 

Present : 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the Hon’ble h. S. Jackson, Shumboo- 
nauth Pundit, E. P. Levinge, and E. Jackson, 
Judges. 

Xiimitatlon (under Act X of 1859)— 
Construction of tbe words “ time of 
possingr of the Act.” 

Cuse No. 151 of 1863 under Act X of 1859. 

Special Appeal from a decision of Mr. M. 
Beanfort, Judge of Purneah. dated the (Mh De¬ 
cember \Mi, affirming a decree of the Collector 
of that District, dated the I'lth September 1862. 

Baboo Luchmeeput Singli (Plaintiff) App llant, 
versus 

Mahomed Mooneer (Defendant) Itespondenf. 

Messrs, R. T. Allan and H. Staiaforth and Ba¬ 
boo JBungseedbur Milter 6)r Appellant. * 

None for licspondeut. 

The pcrUiil (if limitation, witliiii wliirli suit must be 
brought, tor rent due ai the lime oj thcpa.i.vny of ActSoi 
1H59, must be recktiiiocl from 29tli April 18.)!i (ilic ilaio 
of the passing of the Aot), and not. from Ist August 1859 
(tbe date on which the Act camo into operation). 

The question whicii has lieen relern-d for our 
opinion is, whether the period of limitation with¬ 
in which an action must be brought tor rent tlue 
at the time of tbe passing of Act X of 1859, is to 
be ree.koned from the 29th April 1859, the dat(* 
of the passing of the Aet, or from the 1st August 
1859, the <lat(* ou which tlie Aet was declaivil to 
commence and liiive effect. 'I’he words of (Section 
32 are that, “ j’or arrears of rent due at the pass¬ 
ing of this Act, suit shall be brought within three 
years after the passing of the Act;” and no- 
lliing can be clearer, us far as the words go, than 
that the date of the passing of the Act is meant, 
and not the date at which it was to come into 
operation. In Section 1 the Legislature use the 
words “ before the date oi this Act coming into 
force,” which shows that the^i clearly understood, 
and hud before them, the difference between the 
date of the passing of the Act, and the date of its 
coming into force. We must suppose, tberelbre, 
in this case, that the Legislature meant what they 
said, and we consequently hold that the period 
from which limitation is to reckon is the 29th 
April 1859, the date on which the Act received the 
assent of the Governor-General, 


The 26th August 1863, 

Present; 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jus¬ 
tice, and the Hon’ble L. S. Jackson, Shumboo- 
nautb Pundit, E. P. Levinge, and E. Jackson, 
Judges. 

liimltation—Suit for value of perao- 
ual property carried away aud ap- 
propriateA 

A suit to recover personel property carried away and 
aiijiropiiated to llic uie of the defendant,or the value of 
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such property, is not a suit for dama^jes for injury to 
persona) property within the mcaninK of Clause 2 Sec¬ 
tion 1 Act XlV of 1859, but is governed by the limita¬ 
tion prescribed by Clause 16. 

Reference from Mr. 0. Temple, Judge in charge 

of the Meherpore Small Cause Court, on the 

14th 1863. 

The tenant in this case complained against the 
defendant for having entered his land, cut his 
growing crop of indigo plant, carried that crop 
away, and converted and appropriated it to their 
own n.se. The tjueslion is, whether that is a suit 
for damages for injury to personal properly with¬ 
in tlie meaning of Clause 2, Section 1, Act XIV 
ofl859. We think that it is not; and that the suits 
for injury to personal property contemplated by 
that Clause are suits for damages for injuiy done 
to personal jiroperty, and not to suits to recover 
personal property which has been earned away 
and appropriated to the use of the defendant, or 
liie value of such property. This is not a suit 
for dain^es for mere injury done to personal 
property, but for the value of personal property 
curried away and appropriated. 

We think therefore, that the period of limi¬ 
tation applicable to this suit is six years as men¬ 
tioned in Clause 16, the suit being one for whieli 
no other limitation is expressly provided by the 
Act. Under these circumstances wo are of opi¬ 
nion, that the plaintiff is not barred by the Statute 
of Limitation, and that he is entitled to recover 
diinia;;es. i 


The 26th August 1863. 
Present : 


The Ilon'blc Sir Barnes P^sacock, Kt., Chief 
Justice, and the Hon’ble L. S. dac.kson, Shuin- 
boonauth Pundit, E. P. Levinge, and E Jack- 
son, Judges. 

Small Cause Courts (Jurisdiction 
of)—Incidental questions of title. 


Small Cause Courts have jurisdictiou to try questions 
of title which incidentally arise in suits cognizable by 
them. 


The following case was mihniiited to the High 
Court bif Mr. JV. H. Thompson, Judge of the 
Princip^ Court of Small Causes of Kishna- 
ghur, on the 24fA April 1862, under Section 13 
Act XLII of 1860. 


In the case marginally noted, plaintiffs sue 
deleiidauts for Rupees 3*2, 
being the estimated value 
of four mangoe trees which 
the defendants cut down 
and removed from the 
plaintiffs land. 

At the hearing of the 
case, the defendant Ram- 
chunder pleaded that the 
land on which the trees 
grew had been held for j 
many years by his father 
under a moui'oaee potfali 
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given by plaintiffs ancestor; that, subsequently, 
the lantis having been resinned, he, Ramchunder, 
had obtained a new monrosee pottah at an in¬ 
creased rent from the plaintiffs; and that the 
trees having been planted by his father, he, llam- 
cliunder, was entitled under his pottah to cut 
them down. 

On the part of the plaintiffs, it was admitted 
that, if the pottah filed by Ramchunder were a 

f enuine pottah, it would give him the right to cut 
own the trees, but they deny that it is genuine. 
The defend.ant thereupon pleads that the ques¬ 
tion, as to the genuineness of the pottah thus 
raised, is a (juestion which it is not competent fur 
this Court to consider. 

If the suit were brought directly to set aside 
the defendant’s pottah, it. would not be cognisable 
in a Small Cause Court. But the case seems to 
me to be different where the que.sti(m incidentally 
arises in a suit which was properly instituted in 
such a Court, and when the claim, which it is the 
immediate object of the action to enforce, cannot 
be decided until the incidental question be dis¬ 
posed of. 

By Section 3 of Act XLII of 1860 (the Mo- 
fussil Small Cause Court Act) it is provided “ that 
the suits cognizable by Courts of Small Causes 
shall be the following, namely, claims for money 
due whether on bond or other contract or for rent, 
or personal property, or for the value of such 
property, or for damages, when the debt, damage, 
or demand does not excee<I in value the sum of 
.500 Rupees." By Section 1 of the same Act, it 
is provided " that no Judge of any Court consti¬ 
tuted under this Act shall exercise any Civil J uris- 
diction except under the provisions of this Act." 

Th point upon which the opinion of the Iligli 
Court is solicited is, whether, in con|ideriug the 
genuineness of the jiottali filed by the defendant 
Ramchunder, this Court would exercise a juris¬ 
diction within the provisions of the Act under 
which it is consUtuted. 

The present suit may be considered as one for 
I damages, estimated at 32 Rupees. As a suit for 
damages for that amount, it is properly brought in 
this Court. But as it i.s impossible to prononnee 
whether the plaintiff is entitled to damages or not, 
until it be settled whether tlie pottah filed he 
genuine, I am of ojiinion that it is competent for 
me to consider t hat (piesf ion; and that an objec¬ 
tion to the genuineness of the pottah being raised 
is not sufficient to take the decision of the case 
out of my liands. 

But 1 am anxious to obtain the ojiinioii of the 
Higli Court upon tlic point, os it is one that 
seems to me to lead to very important conse¬ 
quences; for, if the view which I entertain be 
cori'ect, a plaintiff bringing a claim for an incon¬ 
siderable sum alleged to be due on account of 
rent or as damages or the like, will be enabled to 
obtain a judgment upon a question of title which 
would not, TO the ordinary coumc, fall within the 
cognizance of the Court, and which may involve 
much larger pecuniary interests than arc apparent 
on the surface of the claim. 
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Opinion of the High Court. 

We tlink it clear in this case that the Judjye 
of the Small Caase Court had jurisdiction to try 
this question. Although the question of title to 
the niourosce pottah arose incidentally, the Jiulge 
had power to try the question as to the amount 
of damages. His judgment will not be conclusive 
except so far as regards the right to the damages 
claimed in the suit. 

By the English Small Cause Court Act, express 
provision is made that Small Cause Courts shall 
not trjf a case in which the title to the freehold 
com^ into question, unless by agreement of the 

? artieH. But there is no such provision in the 
ndian Act. Wc think, therefore, that the Small 
Cause Courts have jurisdiction to try <juestions of 
title which incidentally arise in suits cognizable 
by them. 


The 29th August 1863. 

Present: 

The Hon’bleSir Barnes Peacock Kt., Chief Jus¬ 
tice and the Hon’ble L. S. Jackson, E. P. 
Levinge, Shumboonauth Pundit, and E. Jack- 
son, Judges. 

Xilmitation (Act XXZX of X8«8)- 
When Applicable. 

Case No. 2067 of 1861. 

Special Appeal from a decision passed hy Mr. 
R. 11. Russell, Judge of Backe.rgunge, dated the 
^2-ith September 1861, reversing a decree of 
Baboo Sreennauth Biddabagish Pundit, Prin¬ 
cipal Sttdder Ameen of that District, dated the 
Viih May 1860. 

Komul Kii^en Burkhul and others (Plaintiffs) 
* Appellants, 

versus 

Bissonauth Chuckerbutty and othdrs (Defend¬ 
ants) Respondents. 

Baboon Onoocool Chunder Mooherjee and Dmir- 
hanaulh Mitter, "Vakeels for Appellants. 

Baboos KalleeMohun Doss and Hemchunder Sa¬ 
ner jee, Vakeels for Respondents. 

Act XIII of 1848 applies only to suite for contesting 
the instioe of an award as between the contending 
parties, and not to suits for the purpose of amending 
a settlement and establisliing the rights of (lersons 
who were not parties oentesting between themselves 
before the Collector. 

This case was referred to a Full Bench with 
die following orders. ^ 

Mr. Justice Bat/ley. —In this case, the Lower 
Appellate Cotfrt has held that the special law 
of iimitatiW (Act XIII of 1848) bars the 
plaintiff’s suit, and has dismissed it accordingly. 
That Court has clearly held tifiat there w^ a 
judicial au'ard *dlor ^judicatipn of the right 
to settlement, under Regulation \Il of 1822, 
between tjie contending parties. The plaintiff 
appeals specially upo» the ground that there 
has beca no such judicial award as was cotitcm- i 


plated by Act XIII of 1848, admitting at the 
same time that, if this Court finds that there has 
been such an award, plaintiff’s suit is barred 
under the law cited. The facts admitted, or suf¬ 
ficiently found as facts, to be b^oml question in 
special appeal, are these. One Boirub and others, 
and one Doyamonee, as mother and gnaiflinn of a 
minor son, applied, as one party acting together, 
for a settlement under Regulation VII of 1822 to 
be made with them. Another party opposedi 
them, named Ramjeebun. The claim of this latter 
Kamjeobun was rejected after investigation and 
adjudication, and tlie settlement was made with 
Doyamonee and Boirub. Upon this, Doyamonee 
subsequently petitioned, statmg that Boirub and 
others had used her name without her authority; 
that Boirub and others had no right to the set¬ 
tlement ; that she alone had such right; that, 
under covt'r of her name, Boirub and others had 
improfierly acquired the settlement, in conjunc¬ 
tion with her; and she, theiTfbre, sued to have 
the settienmiit so made with him set aside; but 
liaving instituted such suit more than three years 
after the date of the order of settlement with 
Boirub and others, the Lower Appellate Court has, 
as above observed, held her suit as barred under 
Act XIII of 1848, which only allows a period of 
three years for a suit to be brought to set aside 
an award of .survey or settlement authorities. 

Now, the real and sole question for us to decide 
is, whether this is an award contemplated by Act 
XIII of 1848 or not ? 

The sjx'ciiil appellant contends that it is not 
such an award, inasmuch as the Act in such a case 
as this would contemplate a contention between 
Boirub and otlicrs, and Doyamonee, as the one 
party who were successful m getting the settle¬ 
ment against liammebun as the other party who 
was unsuccessful in that object; that even if the 
settlement of Doyamonee were acquired by any 
collusive act of Boirub and others, still there 
was no contention between Doyamonee against 
Boirub then, as before the settlement autho- 
ritie.s, lull the settlement was made not after 
adjmlication of a contention between them, one 
against the other,' but with them as one party 
whose rights to settlement were contested hy 
Ramjeebun as the other party. 

On the other hand it is argued by special 
respondent that the settlement authorities had 
a contention before them, and haying adjudicated 
after contention who should have the settlement, 
made such an award as is contemplated by Act 
XIII of 1848. 

After a careful consideration, I am of opinion 
that, 08 between Doyamonee and Boirub and 
others who acted as the one party against Ram- 
jeebun who acted as the other, there was a con¬ 
tention, adjudication, and award by the Revenue 
authorities'; but as betweenDoyamonee and Boirub 
and oUiers acting as one party (whether fraud¬ 
ulently or not was not the^ question adjadic.itcd 
then) there wa.s no contention or award as to the 
settlement. The right of settlement was awarded 
on that occasion to Boirub and othem and Doya- 
luonee, and refused to ilatnjcebuu who alone 
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then claimed it against them. That was the 
contention and award; and the only one 
then. Thus, I bold there was no such award as 
will bar this suit, and I would decree the 
appeal, and reversing the oi’der below, remand 
the case for re-trial on its merits. 

Mr. Justice Roberts, —I do not think that 
Act Xni of 1848 admits of any such distinc¬ 
tion as that for which appellants contend. 

I agree with the Court below, that the order 
of the Settlement Officers of 25th November 

1847, rejecting the application of Ramjeebun, 
and admitting Doyamonee the mother of 
plaintiffs in this suit, and the present defendants 
to settlement, was a judicial award within the mean¬ 
ing of Act XIII of 1848. The mother of plaintiff 
was a party to that suif, and the plaintill himself 
had cognizance of it. It is not, therefore, now 
open to plaintiff to contest the award then made. 
The plaintiff’s interests were represented before 
the Settlement Oflicc.rs, and be or his mother or 
guardian was a party to the. suit. I would make 
no rehixation of the law on the ground that (here 
was no contention between plaintiff’s motlier and I 
the defendants. It is sufficient that she was a 
parly to ajudicial award. T would, therefore, up¬ 
hold the (h'cision of the Lower Court, and think 
tliat, as 1 differ from uiy eolloagne .and the matter 
is an impr)rtant one, it should he referred to a 
Full Hench. 

Opinion of the Full Dench. 

The contest before the Collector was not 
between Boirub and Doy.amonee and the 
infants, on whose behalf the present suit is 
brought, b)it between Roirub and Doyamonee 
on tlu.' one part, and Jlamjcebun on the other. 
The award was made between the two con¬ 
testing parties, at>d no award was made be- 
tweeii Boirub and Doyamonee ami the infants. 
This is not a case, to which Act. Xlll of 1848 ap¬ 
plies. That Act apjdies only to suits for contest¬ 
ing the justice of an award as between the con¬ 
tending parties, and not to suits for the purpose of 
amending asettlement and establishing the rights 
of persons who were not parties contesting be¬ 
tween them before the Collector, d’lie real con¬ 
test before the Collector was, whether the inehal 
to be set tled appertained to an estat,e alleged to 
belong to Iloyamonee and Boirub, or to an i-state 
alle<»ed to belong to Ramjeebun. The decision 
havrnt» been given in favor of the former estate, 
the present suit was brought upon the ground that 
the estate did not belong to Doyamonee and Boi¬ 
rub jointly, but to Doyamonee alone by dcseent 
from her father, and ihat the infiiuts we.rc heir.T 
in reversion. It is contended that, Doyamonee 
having committed waste, the infants are entitled 
to immediate possession. Whether the .suit can be 
maintained or not upon the merits, is not the ques¬ 
tion before us. The only (lucstiou which wo have 
to decide is, whether it is barred by Act XIIl of 

1848, and we hold that it is not so barred. 


The 20th August 18fl3. 

Present: 

The Ilon’ble Sir Baraes Peacock, Kt,, Chief 
Justii e, and the Hon’ble L. S. Jackson, Sliiim- 
boonauth Pundit, E. P. Levingc, and E. Jack- 
son, Judges, 

Alluvial liands. 

Case No. 1169 of 1801. 

Special Appealfrom a decision passed by Major E, 
A. Rowlatt, Officiating Judicial Commissioner 
of Assam, ^c., dated the 17th April 1861, 
affirming a decision passed by Choxudhry Cuzee 
Gholam Huqunce, Principal Sadder A maen of 
Gowalparnh, dated flic ‘‘MUh April 1858. 

Kirtee Naralu Chowdhry (Defendant) Appellant^ 
versus 

Protap Chundcr Burooab (Plaintiff) Rcspnndexit. 

Mr. 11. Stainforth and Dalmo Gopal Lull Mitter 
for Appellant. 

Mr. R. T. Allan and Baboo Dwarkanautb Mitter 
for Respondent. 

(2«o>e6.—To whom lands diluviated and aricrwaids 
retVirnied, belong. 

This case teas referred to a Full Bench with 
the following orders, 

Mr. Justice Campbell. —This is a speeial aj)- 
peal from the Dcjuity Commissioner of As.siim, 
wlio decreed certain alluvial lands to plaintiif 
ii. reversal of decisions passed by the Dej.niy 
Collector and Commissioner of Revenue in 1852. 
It is admitted that the ancient b<nmdary between 
the Pergunnahs, held respectively by plainlifl 
and delondant, is the Sankass River, and the Re- 
vi'iiue Authorities maintained the stream of 
that river as the boundary in 1852. In the 
present case, tlie Deputy Commissioner finds that, 
before 1852, the river had encroached on piainl- 
ifl'’s lands, part c/ which were cut away in 18.J8 
and 1889, so that plaintiff was obliged to jnill 
down and remove his house to a greater dis¬ 
tance. He then goes on to say— 

As the Deputy Collector laid down the bouinl- 
ary of jidaintift’s land along the eo?irse of the 
river as it stood after it bad encroached, it is 
qrfite clear that, if tliis boundary is maintained, 
the plaintiff loses laud ecpial to the quantity cut 
away. The (juestion, therefore, as to whether 
the boTindary ns laid down by the Deputy Coihuit- 
or is correct or not, must be determined in the 
negative..” I need hardly say that this assumption 
by Avhich the Deputy Commissioner begs the 
question in disptiU; is wholly contrary <.• law. 

lie next goes on to asc'claiu eliat was the 
course, of the iSaukass before the abrasion"■ of 
plaiutifl’s lands commenced, and having ascer¬ 
tained traces of an old clianncl, he awarded to 
plaintiff’all the land between the present and the 
old course of the rivet, although on the opjposito 
side of the present stream and detached by it 
from plaintiffs estate. 

It appears to me that this decision is insuffi¬ 
cient and illegai. 
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It is not to be gathered from the pleadings that 
there was any sudden change of the stream from 
one channel to the other, leaving plaintid's lands 
standing, and capable of identification. On the con¬ 
trary, it appears from the Deputy Commissioner’s 
finding that plaintiff’s lands were “ cut away” ^ and 
from the way in which the Deputy Commissioner 
speaks of the process of “ abrasion" of plaintiff's 
lands, it may be assumed that in fact the river 

{gradually abraded and washed away {)lainti(rs 
ands, and that a new chur was gradually formed 
on the other side of the river. 

I cannot find that it is anywhere pretended 
that the existing soil of the disputed land as used 
by man can in any way be identified as that which 
was washed away from plaintiff’s land. If plaint¬ 
iff’s land was actually washed and melted into 
the stream, it cannot be so. It is only found 
that, speaking geographically, the site on 
which the disputed lands have been formed was 
at one time or other (it does not appear how long 
ago) on plaintiff’s side of the river, and must tlien 
(the river being the boundary) have belonged to 
plaintiflTs estate. 

Ml' Justice Bayley thinks that the mere find¬ 
ing that, geographically or topographically, the 
site of the land in dispute was formerly 
within the limits of plaintiff’s estate, brings the 
case within the precedent of the case of iiarnanalh 
Thakoor versus Chundernarain Chowdry, decided 
on 11th April 1862, and enables the plaintilf to 
follow it across the river and claim the newly 
formed lands. 

I can hardly think that the decision quoted 
was meant to bear so broad a construction ; per¬ 
haps in its fullest sense it was more particularly 
intendeii to apply to the case sngge.sted, where 
A’s estate lying between the river and B on the 
same side of the stream. A’s estate is washed away, 
and afterwanls reformed on the same side. I can 
hardly think all that is said in the decision 
quoted to apply to estates on .different sides of 
the river (to wliicli only I now apply myself); but 
there is much in its wording which might seem to 
do so, and if so, 1 must entirely dissent Ironi that 
ruling as being in my view opposed to the law. 

It appears to me that Regulation XIofl8'22 
(expressly enacted to declare the law on this 
subject) is quite clear that all land gained on 
either side of the stream by gradual accession is 
an increment to the estate on the side to which 
it is thus annexed. That Regulation is, as its 
preamble states, founded entirely on the old law 
and practice of the country; and a very long 
course of decisions, both before and after *tlie 
Regulation, had, I imagined, made quite • clear 
the principle tlmt land abiwled and washed away 
by -a stream is lost to him whose estate is abraded, 
and that land gradually thrown out of the stream 
on the other side, is gained to him to whose 
estate it is adjoined. The cases are so numerous | 
that I need not quote them. The principle has 
seldom been seriously disputetl; It is so well estab- j 
lished, that I may say that it has been recc^ised 
and acted on in thousands of cases, and is most ! 
thoroughly well known to every officer who has 


! been employed in dudteial or Revenue proceed- 
j ings in any part of the country. It is one of the 
first principles whielva young officer learns. Many 
decisjons to this effect are to be found in all the 
books, and, so far as 1 can discover, not one of an 
opposite tendency till that of 1862. 

In one of the early cases (Raja Grischund 
versus Maharajah Tej<!hund, decided May 8th, 
1806) in a note appended to the decision, Mr. 
J. H. IJarington thus lays down the general law 
on the subject. 

“ 111 India as well as in Europe, what is gained 
by gradual accession i.^^ the property of him to 
whose estate the recess of the river or sea has 
annexed it. Wliat is lost by the gradual en¬ 
croachment of a river or the sea is a loss without 
reparation to the owner whose estate is thus 
destroyed.” 

That statement seems to be quite correct. The 
Code Napoleon, following the Civil Law, is very 
clear and express on the subject, see Articles 556, 
557. 556. “ L'alhivion projiie au proprietaire ri~ 
veram." * * * 5.'57. H en est de meme des relais que 
forme I'eau coumiife qui se retire insensiblement 
de Vune de ses rives en se portant sur Vautre, Le 
proprietaire. de la rire dt’couoeriAi profile de Tallu- 
eion, sans que le riverain du cote opposi y puisse 
venir reclamer le terrain quit a perdu." 

“ The proprietor of the liank discovered has 
the benefit of the alluvion, and the opposite pro¬ 
prietor cannot come to reclaim the land which he 
has lost.” 

That seems to be the rule common to this 
country aixl to all those governed by the old 
Civil Law. Now that we have surveys and 
means of identifying tlie geographical sites of 
lost estates, there may be much equity in favor 
of the claim of the old proprietors ; but the law 
being express, we cannot alter it. It is, as it 
appears to me, for the Legislature, not for the 
Courts, to make so pnormoits a change of the 
Law as would bo the result of my colleague’s 
ruling. I would only further add some words 
with reference to the identification of the land 
separated by a sudden change in the course of the 
stream. I think that, so long as the whole of the 
useful soil is not actually washed away by the 
stream, so long as the deep stream has not passed 
over the site in the manner that we every day 
see, if, notwithstanding a partial submergence 
j and wtishing away of the very surface soil, 
I there still remains available for cultivation and 
I use the original soil or part of it, then the 
I original proprietors may resume possession ofit. 

I Notwithstanding a flooding and temporary sub- 
j mergence, it may be identifieil by stems of trees, 
j remains of buildings, and other surface-marks, 
I showing that the original soil still remains. But 
when the whole of the soil used by man for 
cultivation'has lieen washed away, and new soil 
is afterwards re-formed on the same site, then the 
new land belongs to the proprietor on that side 
of the river on which the new soil is thrown up, 
and cannot be claimed by the proprietor on the 
other side who lost bis old land by the abrasion 
of the river. When the whole of the useful upper 
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soil is gone, the mere fact that the site is geogra¬ 
phically the same, and that the sub-soil in the 
bowels of the earth may still be the same, will not 
enable him to follow and re-elaim the new land. 

The case of a coal mine under the soil is sug¬ 
gested. But as in the alluvial lands in which 
these changes occur there are no minerals, the 
question whether mines still remaining In site can 
be identified and re-claimed is not likely to arise. 

Even, if the law were, as the Deputy Commis- 
I sioncr supposes, I think that he wotild be wrong. 

I For he gives plaintiff the whole of the land up to 
the extreme point to which the former course of 
the stream can be traced without giving any date 
of the former possession. Now it is notorious 
that these streams in the course of time oscillate 
gradually backwards and forwards from one side 
to the other of wide alluvial valleys. There is 
hardly au alluviid bottom in which such changes 
canuot be traced. By the application of such a 
rule, it may almost be said that three-fourths of 
the soil of Bengal would change hands, and all 
such cases would be decided against the party in 
^ possession. For the man, whose lands have been 
encroached on by the last bend of the stream, 
would cross it and take on the other side up to 
tne farthe.st old channel in that direction, although 
that farther channel may formerly have been 
reached by cutting away the lands of the opposite 
party, and in the course of ages the intermediate 
.siglitmay have belonged quite as often to onesiileas 
to the other. The Deputy Commissioner assumes 
the stream to betlioboundary to establish plaintiir.s 
claim to all the land up to the old course, but ig¬ 
nores the stream as now atfecting the boundary. 

I think that the cn.se should be remanded to 
the lower Court to ascertain whether the lands 
claimed by plaintiff (being on the opposite side of 
the river from his estate) were gratlually by dilu- 
vion and alluvion accreted to defendant’s estate, 
or whether they were separated from plaintiff’s 
estate by a sudden change in the course of the 
river without being destroyed and rendered for 
the time incapable of recognition. 

In the former case they will, under Clause 1 
Section 4 Regulation XI of 182.5, belong to 
the defendant; in the latter case they will belong 
to the plaintiff under Clause II, 

As I differ from my colleague, the case must 
go before another Bench or Judge; and seeing that 
the case of Ramanath Thakoor has already unset¬ 
tled the law as previously understoorl, and that 
the question is of vast importance, it might be i 
well that it should be finally settled by a sitting | 
of the whole Court. j 

‘ Mr, Juntice Bayhy. —I think this case is one i 
which is governed by the decision in Ramanath ■ 
Thakoor’s case, page 284, Hay’s Reports for Sep- | 
tember 1862, I hold that the Deputy Commis¬ 
sioner has found as a fact the identity of the old I 
channel of the Sankass; also that the Sankass was 
the boundary between the plaintiffs and defend¬ 
ant’s estates, and that the lands diluviated from 
plaintiff’s estate and have re-formed topographi¬ 
cally within the original boundaries of the plaint¬ 
iff’s estate. T am ^ opinion that, upon these 


facts, the precedent cited apfilies to tliis case and 
should govern it. 

I would only add that the basis of this opinion 
is that the lands are found as a fact to be land.s 
diluviated from plaintiff’s estate and re-formed 
within the topographical boundaries of that estate; 
that, therefore, neither under Regulation XT ol 
1825, nor by equity and good couseience, can they 
be given to defendants, hut must be still consi¬ 
dered plaintiff’s lands. 

BcciHion of tho Full Bench. 

1’hi.s case is one in which the question as to 
what is the proper construction of Regulation 
XI of I8‘2.5, does not arise. U is a mere bound- 
ary (juestion between the. two parties. The 
rrincipfil Siidder Aitieen having gone to the spot, 
decided that question iu favor of the plaintiff, 
and the Judge upon appeiil has ujiheld hi.s de¬ 
cision. 

It. is contended that the I’rineipalSudder Amoeii 
referred to some evidence to whwih he ought not 
to have referred. But there was no appeal to the 
Judge on that ground. If there had been, he 
would probably have set the matter right, if 
necessary. 

We think that there is no ground for special 
appcid in this case-, and that the appeal must, 
therefore, be dismissed with costs and interest at 
12 jier cent. 

TJie ‘2nd iSeptcuibev 1865.'“ 

, Present: 

' 'file Hoii’ble Sir Barnes Pe,acock, Kl ., ('kief 
i Justice, and the Iloii’ble Sumblioonath I’uiidit, 

I Judges. 

l' Enhancement—Valuation of pro- 
1 dace—Wagea of ryot—Allowance for 
I house—Eisk on onltivatlon—Inter¬ 
est—Aent—Ryots with right of ooott- 
panoy—Suits for rent or HLuhooleut 
(Fixing- of term.) 

Case No. 972 of 186.8 under Act X of 1859. 

' Special Appeal from a decision passed hy Mr. E. 

I Jackson, Adkiiionnl Jud^e of Nnddea, dated, 
the 2fith January 18(>3, modifying n decree of 
Moulnie Etaznd Hossein Khan Bahadoor, De¬ 
puty Collector of that District, dated the 21*/ 

J December 1»C}]. 

I James Hills (Plaintiff') Appellant, 

\ versus 

Ishorc Ghose (Defendant) Respondent. 

Mr. Doyne, Mr. Woodroff, and Mr. Mirfield for 
Appellant. 

Mr. R. E. Twidale fc r Respondent. 

The produce of a beegah of Dhan in 1267 and 1268 
should not be valued at the prices of 1269. 

’Whetlier a ryot borrows his food or not, he «»nnot 
receive his wages out of the proeoeds of crops before 
the crops are gathered. 

An allowance for a house cannot bo made to a ryot 
in addition to a fair allow ance for wages. 

This csBO ia uicluiled m (lie tireaent Hu a» oonrioKed mlh 
Special Appeal Ko, I60T of IdSll inrtnlad an(e, p. 43. 
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Loss on account, of crops destroyed or injured cannot be 
taken into consideration twice over—^Ist) in ascertaining 
the average of the quantities and prices and (2ndly) in 
making an allowance for risks based upon injuries done 
to the crops of which the quantities and prices must have 
been taken into consideration in ealcalating the average. 

A landlord cannot be cliargcd with a rate of interest 
or profit on capital far beyond the ordinary rate of in¬ 
terest or profit, and also with an allowance for insuring 
the return of the capib'il with such extraordinary rate 
of interest. 

One rate of rent c.annot be fixed for a ryot who ex¬ 
pends his own c.a|)ital, and another forarj-ot who is com¬ 
pelled to borrow it. 

The rate of rent wbicii the landlord has a right by 
law to demand, does not depend upon the size of tiio 
holding or the circuinsianees of ihe ryot. What isafair 
and eipiilahle rent for one ryot for lands of a similar 
description and ivhh similar advantages in the same 
neighbourliood. must also l>e. Jair and equitable for 
another, so far as the hindlonl L concerned. 

A ryot who, tmt for the IVrnument Settlement, would 
have been cinitle.l to no more tluiii balf of tbo gross 
proceeds of bis laud, i i not over-assessi'd rvlien lio is 
allowed to retain at le ist b litlis of the gross proi'eeds 
for his labor and protit.s on capital, and called upon to 
pay something less Lliaii the other l-Gtli as rent to the 
Zemindar, 

A ryot having a more right of occupancy, and not 
aright to bold at a tised rate of rent, has not such an 
inte,rc.st in the l.ind as gives him a right to a shari’ of 
the rent, lie lias sinijdy a right to occupy tlin land in 
preference to any other tenant, so long as he ]iay.s a fair 
and equitable rent, 

A Judge cannot fix Ihe term in suits by n landlord 
for rent or for kuboolents, as can be done in a suit by 
a ryot b.aving a right of wcupmey for the delivery of 
a puttah. 

Tiir, plaintlfT seeks to recover rent at an en¬ 
hanced rate for twenty-one beegahs, two cottaks, 
of land for tlio year 12G8. 

The grottnd upon wbitth enhancement is 
claimed, is that the value of the produce, has in¬ 
creased independently of the agency or the ex - 
pense of the ryot. The rent formerly jiaid was 
at the rate of five annas four pie per boegrah. 
Upon the fir.st trial of the case in appeal before 
the Additiotial Judgtt of Nuddea, he found that 
the value of the jrrodiiee of the niatau land-s had 
doubled, and that tin' pi lintiif was entitled to 
double the former rental. The Judge conse¬ 
quently fixetl tlie amount of rent at ten annas 
ei^t pie per bcegah. 

The decree came before the High Court upon 
special appeal, and we lield that the rent was not 
necessarily to bo increased in the same propor¬ 
tion as that in which tlui value of the produce 
Lad increased, and in that proportion only ; but 
that it ought to he enhanced to a iiiir and equi¬ 
table rate, not excee<ling one rupee jicr beegah, 
the amount claimed by the plaintiflj and not^x- 
ceeding the amount of the old rent with the 
whole or such portion of the increase added to it 
as.would render it fair and equitable. 

The Judge has now ft.xed the rate of nine 
annas a beegah. lie. ba.s lound that, on a culti¬ 
vation of sixteen beegahs, the average gross pro¬ 
ceeds amount to l-t8 riipec.s, and the outgoings to 
135rupees. Thetliilereucc, amountiiigto 13rupecs, 
he takes as'the rent of twenty-three beegahs to 
allow for fallow and the inequality of the two dis¬ 
tinct descriptions of crops winch are obtained Irom 


the lands. This gives the nine annas a beegah, the 
amount fixed. It appears from the judgment 
now under consideration, that, on the records 
being received back, it was proposed to remand 
the case to the Deputy Collector (who was then 
engaged in trying suits of enhancement connected 
with the appellant’s villages^ in order that he 
might take any additional evidence which either 
party wished to have recorded. The plaintiff, 
Mr. Hills, however, strongly objected to that 
course as being conducive of delay. Both parties 
finally agreed that they would rely upon the evi¬ 
dence already recorded by Mr. Collector Grey 
in a suit of the same description, in which the 
plaintiff sought to enhance the rent of the ryot 
of a neighbouring village. The Court agreed to 
this proposal, the more so as it was necess ary that 
this and the analogous easi's should be. decided 
with as little delay as po.ssible, find as the taking 
down, a second time, of all the evidence, which 
was very voluminous, would he a simple waste of 
time, it having already taken two months to record 
that given before Mr, Grey. At the same lime, 
both parties wished to examine one or two wit- 
ne.sscs on certain points which they considered 
material; and their statements were recorded. 

The following is.sues were then fixed for deci¬ 
sion :— 

“ 1.—Whether the value of produce had in¬ 
creased, and if so, to what extent, and under what 
circtimstiuums; and whether there was reasonable 
ground for concluding that such increase would 
he perminient J'” 

“ 2.—Whether, looking to the costs of produc¬ 
tion, and all outgoings connected with the pro¬ 
duce, the plaintiff’s demand of one rupee per 
beegah was fair and equitable; and if not, what 
was a ftiir and equitable rate of rent for defend¬ 
ant’s matan lands T' 

As to the first issue, the learned Judge says— 
“ I have already recorded my opinion that the 
value of [iroduee has increased, and it remains to 
consider vvlc'tlier .such increase has been perma¬ 
nent up to this time, and whether it may he ex¬ 
pected to continue in future years. There are 
two distinct descriptions of crops obtained from 
the lands in defendant’s village. First, —the single 
dhan crop's; secondly, —the tlouble dhan and cold- 
weather crops. As regards the single dhan crops, 
the additional evidence now recorded has proved 
that the increase in value which the Court for¬ 
merly held to have taken place, has not been 
permanent to the e.xtent which was then consi¬ 
dered to be proved. I held that the average 
produce of a beegah of dhan was eighteen ar~ 
rees ; that its former price was six arrees to the 
rupee, whereas its present price was three arrees 
to the rupee; that, whereas formerly a beegah 
of dhan gave the ryot throe rupees, it now gave 
liini six rupees. These calculations were made 
on the crops ol' the years 1267 and 1268. It 
now appears that both these crops were under 
the average. In 1269 there has been a very 
full and large crop, and the present price of 
dkav is between four and five arrees the rupee. 
The increase, then, on the dhan crop cannot be 
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considered more than one nipee four annas. To 
the permanency of this rise m the value of dhan, 

I see no reason to entertain any doubt. Tt has 
lasted now for more than five years, as admitted 
even by the defendant’s witnesses; and in this 
year, where there i.s a very fine crop, it still 
exists. The price has, during these five years, 
increased to four arrees, three nrrees, and two 
and a half arrees the rupee. The rise to three 
arrees and two and a half arreen the rupee un¬ 
doubtedly arose from special disturbing causes, 
but there is nothing exceptional in tiie circum¬ 
stances of the present year. If anything, it is an 
exceptionally good year, in which it might have 
been expected that prices would fall to the low¬ 
est point.” 

It has been objected, on the part of the plaint¬ 
iff, in the seventh grcminl of objection, that the 
Judge, in calculating the average yearly value of 
a crop of IG beegahs, has failed in this; that 
while he has taken the comparatively lower sell¬ 
ing value of the rice during a year which yiehled 
a full and large crop, ho has not taken into con¬ 
sideration the increased cpiantlty of rice which 
the ryot has to dispose of in such a year, which 
counterbalances the fall in pruje. It is not very 
clear whether, when the Judge, says—It now 
ajipears that both these crops (i. e. the crops 
of 1267 and 1268) were under the average, an<l 
that in 126!) there has been a very full and large, 
crop,”—he meant that the produce of a beegah 
of ttAmi exceeded iti ipv.iutity that which ho had ■ 
formerly fi)und to be the average proilucc, or | 
that the crop of the whole district in 1269 was ' 
very full arul large in conseipience of a large j 
cjuantity of land having been cultivated. If t.be 
former was his meaning, he ought not to have 
valued the produce of a beegah in 1267 and 1268 
at the prices of 1269 ; for he should have borne 
in mind that, if the prices were lower in 1269 in 
consequence of an increase in the produce per 
beegah, the larger ero{> of a beegah selling at the 
lower price might probably have fetclicd as mucli 
as the smaller crop of 1268 at the higher price; 
the increase in quantity making up for the de¬ 
crease in price. But if the Judge meant that the 
quantity of produce per beegah romaineil the 
same, whereas the ])rice had decreased in conse¬ 
quence of the cultivation of a larger quantity of 
land, his conclusion might be correct, and the 
objection of the plaintifi would not necessarily 
af)ply. If the case turned upon this point, we 
should have been forc'-ed, however reluctantly, to 
remand it again for the purpose of removing the 
uncertainty; for the premises do not warrant the 
conclusion which the Jud^e has drawn irom 
them, viz. that the increase m value on the dhan 
crop cannot be considered more than one rupee ! 
four annas per beegah. 

As to the cold-weather crops, the Judge says— 
“ There is a distinct admission, even on the part 
of the witntwses for the ryots, that there has been 
an increase in their value. The phiintiflf’s wit¬ 
nesses state that the extent of the increase is 
higher than what the defendant’s witnesses would 
make it. The former put it on an average about 


3 rupees the beegah; the latter would put it 
about 2 rupees the beegah. I think it right to 
take the lower sum, and thereby to allow for a 
fall in the market rate.” 

Having arrived at the conclusion that there 
had been an increase in value of one rupee four 
annas per beegah on the dhan crop, and of 2 rupees 
on the cold-weather crops, and that the increase 
had not been brought about by the expenditure 
or agency of the ryot, the Judge proceetfs to con- 
sklcr whether, under the circumstances, the rent is 
liable to enhancement; and if so, what is a fair 
and reasonable rate of rent, lie says—“The 
ryot urges that there has been a large increase 
in all the costs of production, and it is admitted, 
even by the plaintifl‘’s witnesses, that such has 
taken place. The ryot’s witnesses, indeed, put 
the costs of production so high as to assert that 
for yeans back they have §btained no profit from 
their lands. This T uttmy disbelieve. It is a 
very difficult matter to a.sccrtain what are the 
real costs of production. The simplest mode of 
fixing a fair rate would be to ascertain what was 
the prevailing rate for new ryots in the neigh¬ 
bourhood, or, as it is put by the High Court, what 
is the rate which a tenant not having a right of 
nccitpancy would give!' The principle is, that 
what is agreed upon by others willingly and of 
their own free will, must bo a fair rate, inasmuch 
as people Avould not enter into arrangements under 
which they must, incur a loss, but, it must be 
presumed, to make such engagements as will en- 
•siire them a fair profit on their capital, and a fair 
return for their labor. Unfortunately this last is 
wholly wanting in the present case. A.s the test 
of what iion-oecupant ryots pay cannot be applied 
to this case, it is necessary tliat the Court should 
go into the matter of the <!o.st.s of production, and 
endi^avour to ascertain, from a consideration of 
all the eircumstnncf-s of the case, what rate ought 
to be fixed.” He says—“ It is generally admitted 
that a ryot can cultivate sixteen beegahs of laud.” 
But he adds, “it is prove,d, however, that he can¬ 
not do this unaided, but requires assistance at the 
time of ploughing, harrowing, smoothing, weed¬ 
ing, and cutting crop. lie also possesses no 
(iupital, but, as a general rule, i.s obliged to bor¬ 
row his subsistence during a great portion of the 
year from a mahajun, and to rely generally on 
loans of money, seed, and dhan from the mahajun 
to *'nab)e him to live and canyr on his cultivation, 
and to purchase and renew his stock of cattle and 
iinplcments with which such cultivation is Carried 
on. On all loan.s of money he has to pay 37 per 
cent, and for seed he has to pay 100 per cent.’^ 

In estimating the expenses of cultivating sixteen 
beegahs, the Judge first liikcs into consideration 
the wages of the ryot. He says,—“ In the first 
place, the ryot is entitled to receive the wages of 
his labor. He is specially retained for the culti¬ 
vation of the land. He is obligeil to live near his 
land to be always ready to cultivate it whenever 
the right time comes, and to watch and take care 
of the crops, both while tbc;f are growing and when 
they are rijie, and also until they are disposed of. 
The plaintiff’s own witnesses put the fiur wages 
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of such a ryot a4 3 rupees a month, or 36 rupees 
a year; and I consider this to be a fair estimate.” 
For additional laimr, the Jud};e allows at the 
rate of six men for one day each per becf^ah, or 
ninety-six men for sixteen beeoahs, which, at two 
annas per man per day, gives 12 rupees for extra 
labor. This item is not objected to by the 
plaintifl'. 

The seed is then taken at 1 rupee per beegah 
lor the dhau and cold-weather crops, and is not 
objected to. 

The keep of cattle and p. boy to look after 
them iire also allowed at the rate of rupees 12 
for the sixteen beegahs, and the charge is not 
objected to. 

These items amount together to 76 rupees. 
3i;. WiurcM, As to these items, the 

12 , Extra labor Judffc says,—“ Tile direct 

latJW and 

—- seed applied to the soil 

may then fairly be assessed 
at the rate of 76 rupees to the sixteen beegalis, 
or between 4 rupees and 5 rupees the beegah. 
This is for the d/init and cold-weather crops. For 
the single crop n proportionate deduction in the 
expense wotild have to be made.” 

In addition to this, tlie Judge says.—“The 
ryot has to keep a stock of cattle for ploughing. 
Four are required for each plough; and one 
plough and tour bullocks, it is calculfited, will 
cultivate sixteen beog.ahs of land in the year. 
T’hc value of bullocks has increased, and cannot 
be taken at a lower price than 12 rupees per 
head. Their purchase alone costs him 48 rupees; 
a cow-shed to keep them in is admitted by 
the pUintilT to cost, with repairs, about 4 rupees; 
a f'olah to keep the grain in, lie admits, costs 
3 rupees. Lastly, the v.aluc of a plough, sickle, 
harrow, and all such implements of hu.'.bantlry i.s, 
with repairs, not less than 3 rupees for the sixteen 
beegahs. To lids is to be added the ryot's dwell¬ 
ing-house, which must cost at least 15 rupees. 
The total stock, therefore, does not stand a ryot 
under 73 rupees. It is admitted, on both sides, 
that the value of every one of these articles is very 
much beyond what it is was in former days. It 
is, of com-se, impossible to make an exact calcu¬ 
lation as to the extent of increase. The real 
point, in fixing the present rent, is to ascertain 
the present expenditure. That which I have 
taken is only slightly Iwyond what the plaintiff 
himself admits." Of the items compo.sing the 
seventy-three rupees, the cost of the ryot’s d^well- 
ing-house, amounting to rupees 15. was objected 
to in the argument on behalf of the plaintiff. 

The Judge proceeds—“ We now come to tlf^ 
question of interest. The, monthly wages of the 
ryot.are not advanced by the zemindar; nor are 
they wlvanced in money by the mahajun. The 
ryot lives, not with purchases made in money, 
but on the dhan cultivated on his own and the 
neighbouring lands. It may fairly be calculated 
that for one-half tiio year he lives on the pi’odnce 
of his own fields, on tW crops he has himself cul¬ 
tivated. For the remaining half of the year he is 
obliged to borrow dhan from the mahajun. For 


this he has to pay fifty pei- cent,, and it is to be 
recollected that he borrows when the market rate 
is high, while be repays when the market rate is 
low. He borrows when there is a comparative 
scarcity; he repays when the crop is abundant. 
It may then be considered that he has to pay 
interest on the wages of labor employed in cul¬ 
tivation to the extent of fifty per cent, for six 
months of the year. The wages have been held 
to be sixty rupees per annum for sixteen beegahs. 
The interest on one-half of this will, therefore, 
be eight rupees for six months.” There is a slight 
error in calculation in this: it should be seven 
rupees eight annas, instead of eight rupees, it is 
altogether objected to by the plaintiff 

The next item is “ interest on stock.” As to 
this, the Judge says—“The money to b lild the 
ryot’s houses, cow-sheds, and golahs and to pur¬ 
chase the plough, cattle, and implements of hus¬ 
bandry, is borrowed from the mahajun. 1 allow 
fifty per cent, upon the outlay on this account, to 
cover not only the interest on the capital invested, 
but also the renewal of the stock. At first sight 
this may be considered an excessive allowance. 
But when the risks to all buildings, Jird, from 
fire in the hot season, and, xecondly, from the 
heavy rains,—and to cattle, from insufficiency of 
grazing ground and wet season,—arc looked to, 
I think it is not ton high. T'lien, again, it is to 
be recollected that the capital invested in (‘.attic 
and buildings would, if converted into money, 
obtain interest at tbirtv-seven per cent. This 
item will add a sum of 36 rupous to the expendi¬ 
ture.” 

Hu'diig considered the item of interest, the 
Judge proceeds to the question of risk. 

He says—“ Again, there is the item of risk 
run by the ryots on the crop. It is well known, 
and an admitted fact by all parties, that the ryots 
have beem great sufferers on this account. The 
heavy rains of the year 1268 injured the dhav 
crops very extensively. The consequent high 
price for dhan did not compensate for the loss 
thus incurred. The late rains of the years 1268 
and 1269 injured the pepper, and till, and hullie 
crops. On the other hand, it is urged, on the 
part of the plaintiff, that the risk run on this 
account now is much Jess than formerly. It is 
said that heavy and serious inundations are less 
frequent than formerly, and that the level of 
the ground, generally, in the pergunnah has 
become higher. There may be some truth in 
this, but still the ryot does, as is apparent from 
the returns for the year 1268, run a very heavy 
risk; and 1 would not reckon it as under ten 
per cent., and I have some fear that I have in 
tliat sum taken too low an estimato. This risk, 
however, even at that rate, will add to the expen¬ 
diture a sum of Rs. 15, taking the average value 
of the crop for sixteen beegahs to be Rs. 148.” 

Having ascertained the amount of the gross 
proceeds and the several items of expenditure, 
the Judge proceeds to consider what are the net 
proceeds of sixteen beegahs. He says—“ The 
total of the outgoings on account of expenditure 
is therefore as follows 
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Wages of labor and seed ... Rs. 76 

interest on do. ... „ 8 

Interest on stock... ... ... „ 36 

Risk on cultivation ... ... „ 1.1 

Total, Rs. 135 

As already shown, there is a miscalculation as 
to the Rs. 8; it should be Rs. 1-^. There is also 
a miscalculation as to the Rs. 36 for interest; it 
should be Rs. 36-8, »ir., .10 per cent, on Rs. 73. 
These two mistakes counteract each other.” 

The Judge then says—“Wc have, therefore, 
on a cultivation of sixteen bcegahs a gross pro¬ 
duce of Rs. 148, and outgoings to the amount of 
Rs. 135. It must be distinctly admitted that, on 
both points, I have taken a high estimate. I do 
not believe that Rs. 9-4 is by any means the com¬ 
mon average produce of a ryot’s land, and simi¬ 
larly 1 do not believe that every fiebl costs a ryot 
Rs. 8-7 to cultivate. There are .several Deputy 
Collectors making investigations on this subject 
in the Mofnssil. They have declared the average 
jtroduce of lands to be six, seven, and eight 
rupees. Mr. Beveridge has placed it at about 
the same sum as 1 have done, and Mr. Grey’s 
estimate puts it at ten rupees; but lhe.se Deputy 
Collectors have equally placed the outgoings at 
a much smaller sum. There must, of course, 
be every variety of ])roduce obtained from a 
beegah of land, comsequent on variety of soil, 
variety of cultivation, and variety of crop.” 

In another place, the Judge says,—“ Another 
difiiculty, however, stands in the way of fixing 
the rate per beegah,— vi:. that the plaintHf hxs 
made no distinction between the single aman 
dhan crop and the double uus dhan and cold- 
weather crops; while, according to the calcula¬ 
tions, it would appear that the first returns a 
profit of one-half of the last, though at a nearly 
corresponding decrease in the costs of production. 
As a general rule, it is the fact that the two sorts 
of land and crop are pretty evenly distributed 
among the ryots. In this district there is less 
bheel land than in others, and where it exists of 
good quality, it bears as high a rate .as the higher 
land. Indeetl, it is preferred by the ryots. The 
cause is, that it proiltices the best dhan and the 
largest quantity of dhan, and it is on this dhati 
they live. They prefer obtaining in this way their 
food direct from their own lands to obtaining 
money from the cold-weather produce, and with j 
it purchasing dhaii. The latter mode of obtain- | 
ing food brings them into the clutches of the 
mahajun, from which they do not escape without 
being heavily mulcted. It is also to be recollect¬ 
ed that a ryot obtains some, straw from his dhan 
crops, and that he is occasionally able to sow 
eas and other trifling crops on the edges of the 
heels. To allow for fallow lands, and the in¬ 
equality between the two sorts of crops, the net 
out-turn of Rs. 13 must be calculated as rent of 
twenty-three beegahs of land. Rs. 13 are 208 
annas, which, divided by 23, gives a rent of nine 
annas per beegah." 

It is not distinctly stated, what portion of 
the seven beegahs, which are added to the sixteen 


to make the twenty-three, is allowed for fallow, 
and what portion for inequality of crops; but in 
another part of the judgment, it is stated that 
“ at least one-fourth of the land is left fallow.” 

It is unnecessary to examine minutely all the 
objections which have been urged by the plaint- 
iflT to the finding of the Judge as far as it relates 
to the value, of the gross proceeds; for, assuming 
that they do not exi^eed Rs. 148 for sixteen 
beegahs, we are of otiinion that the plaintiff is 
entitled to enliancc the rent to the full amount 
which lie 1j;i.->' claimed. 

The defendant has made only one objection as 
to that part of the judgment, lie says in his 10th 
and lUh objections, that, in calculating the 
quantity of jiroduce, .and striking an average, the 
Judge, though admitting that there was land 
yiebling only live or six arrees pci' beegah, ex¬ 
cluded the same from liis calculation. There are 
two distinct portions of the judgment to which 
these objections refer. In one of tlicm the Judge 
says—“ In the village to which this case relates, 
I had a hoegah of dhan cut in my presence, which 
gave an out-turn of twenty-eight, nrrees. I had 
tour cottahs of anotJier beegah taken at random, 
cut, and it gave another out-turn ol'fiftecii tirrt'i's 
per beegah. It was not thoroughly beaten out, 
and my impression was that the ryot would have 
' obtained eighteen arrees from it. Other fields were 
ointed out to me, wliieli it was stated would 
ave only given seven and five arrees, but it 
was evident that the dhan in them was thin, and 
for some cause, either bad seed or bad cultiva- 
tiou, had not grown properly. I do not consider 
that siu'.h crop should be taken into consideration 
in framing an average produce.” lu the other, 
the Judge say.s—“ The Deputy Collectors, in 
their local eiKjuiries, have given, as their opinion, 

I that fifteen un-ees and eighteen rtfrees may be tak¬ 
en as a fair average. Those who have taken the 
lower estimate have included in the average crops 
producing only five and seven arrees the beegiiu. 
'fhere has beewa similar difference of opinion as to 
the produce of the cold-weather crojis. I'hese are 
estimated at thiee, four, and five rupees the 
beegah. Some of them, it is admitted, sell for 
one and a hfilf and two cottahs the rupee. 'I'he 
seed required for a beegah is not less than a 
cottah, and surely it cannot be believed that the 
beegah does not return to the cultivator three or 
four times the seed at the very least. If the land 
is properly cultivated, it certainly must do so. As 
to the land having deteriorated to that extent 
that it now returns nothing, the very sight of the 
fields covered with fine crops, and the large ex¬ 
tent of cultivation of the cold-wcather crops is 
sufficient proof, to my mind, that such assertions 
are not the truth.” 

As to the first portion of the judgment to 
which the ryot’s objections relate, we are of opi¬ 
nion that the Judge was clearly right in not 
including the fields in question in striking an 
average. They were merely some fields in the 
same village which were pointed out to him. No 
evidence was given in respect of them; and the 
J udge considered that the thinness of crops arose 
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from speciia causes. He was quite right ia acting 
upon the evidence, rather than upon his own view 
of those fields which appeared to him to be ex¬ 
ceptional. ^ , 

As to the second portion of the judgment to 
■which the objection relates, the Judge disbelieved 
the assertions upon which the Deputy Collectors 
acted in including in the average crops yickhiig 
only from five to seven arrees the beegah. We 
cannot, upon special appeal, interfere upon a 
mere question of fact, or say that the Judge was 
wrong m disbelieving the stateinciits to which he 
referred. 

It was not even contended in the course of the 
arifunicut before us, on behalf ot the ryot, tliat 
the Judge had committed an error in fixing the 
average produce of sixteen beegahsat 148 rupees. 
The main argument on both sides turned upon 
the items of expenditure. Thei-efere, without 
adverting to the {iliuntifrs ohjectious with re¬ 
ference to this part of the case, we must take 
148 rupec,s as the average gross proceeds of si.\- 
tcon bcegahs of land; and, assuining tlic finding 
oil that point to be correct., wc will next proceed 
to consider the outgoings:— 

Labor of ryot at Its. 3 a month, for the 

year . 

Additional labor ... >» 

Boy and bullocks ... 

Seed.. 


whole 

3(i 

12 

12 

IG 


Total, Its. 76 

We think the above charges ought to be al¬ 
lowed. They are the simi.s of which the first 
item, 76 rupees, in the Judge’s c.stimate of out¬ 
goings, is made up. The next item is 8 rupees 
for interest at 50 pt*r cont. ibr baU a year on the 
fivet three itoms, aiuountiuf^ to GO rupees. IhiR 
charge is supported upon the ground that the 
i*yot lias to borrow his food from a iniilnjun for 
the first six months, at the rate of 50 per cent 
The item is objected to on llie part of tlio pliiiiit- 
ififupon the ground that, in ascerlialning the right 
of the hiiid-owtier, the Court cannot give the 
laborer interest upon his wages upon the ground 
that he has to borrow his food. Hut, whether the 
ryot borrows his food or not, it is clear that he 
cannot receive his wages out of the proceeds to 
his crops before the crops are gathered. If three 
rupees a month is a fair and proper rate of wages, 
wh“n pr'iid daily or monthly, as io the case ol a 
hired laborer, the rate ought to be increased 
when the laborer has to wait nearly six months 
for them. The ditlercnce to a laborer between 
having his wages paid daily, and giving .six 
months’ credit for them,^ is the rate at which 
can borrow the amount in the meantame. 

Judge says thatr the laborer has to borrow his 
food from the raahijun and to pay 50 per cent, 
for it. It is, doubtless, a very high rate. Wc 
see no reason why he should borrow rice at 50 
per cent, when he can borrow money at 37 per 
cent., and the reason given by the Judge clear¬ 
ly does not extend to the 12 rupees for ad¬ 
ditional labor, and 12 rupees for boy and bul¬ 
locks. Further, as to the ryot’s own wages, six 


months’ credit is not given for the whole of the 
first half year; for, as to that jiortion of the time 
which expires immediately before the h^vest, 
the ryot has a much shorter period to wait. A 
full period of six months intervenes between the 
time of the labor and the time of receiving the 
wages in the case of the first day’s wages only; 
and even in that case the length of the period 
depends upon the time which elapses between 
the commencement of the agricultural year pd 
the time when tlie crops arc ready for consumption. 

Again, it would be impossible for any one to 
calculate precisely what profits ought to bo al¬ 
lowed on c.ajiital advanced to pay the additional 
laborers, and for boy and bullocks, without 
knowing the precise days on which the laborers 
are hired, and the time at which the crops are 
available for repaynuent of the capital. 

In cases of this nature, it is evident that it 
must Ivi impossible to make jiroeiso atid accurate 
cjilcul.itioii. All approximation is all that can be 
expected or hoped for ; and wc caunot say that 
tlie Judge was wrong in adding the 8 riijieeB to 
the three items for labor, although his retisons 
for the charge as interest on half the amount at 
50 per cent, llir half a year, are not quite ac¬ 
curate. 'J’his item of 8 rupees is, however, not 
very mtiterial, so far as the present case is con¬ 
cerned, for the allowance or disallowance of it 
will not affect our decision. The ryot contends, 
on the other hand, that 3 rupees a month is too 
low a rate of wages, and he refers to that part of 
the judgment in which two annas a day arc al¬ 
lowed for additional laborers. But that allow¬ 
ance 's made to laborers hired for short periods, 
and at times at which it may be reasonably sup¬ 
posed th.'it labor i.s in greater demand than at 
other periods of the year. W(' cannot say that 
I the Judge was wrong, in point oi law, in fixing 
i the ryot’s wages at only rupees 36 a year, any 
j more than we can say that he was wrong, in ])oiiit 
of law, in allowing the additional item of 8 rupees. 

The next item allowed by the Judge is interest 
on stock. The stock is valued at 73 rupees, and 
the interest is calculated at 50 per cent., viz. 
37 rupees per cent, for interest on capital, and 
13 rupees per cent, for renewal of stock. The 
several items of which the 73 rupees are com¬ 


posed are— 

Four Bullocks at Rs. 12 ... Rs. 

Cow-shed . « 

Golah for grain . „ 

Plough and other implements „ 

Total, lls. 

Ryot’s house . » 

Grand Total, lls. 


48 

0 

0 

4 

0 

0 

3 

0 

0 

3 

0 

0 

58 

0 

0 

15 

0 

0 

73 

0 

t) 


It is objected, on the part of the plaintiffj that 
the ryot, having been allowed his wages, is not 
entitled to be provided with a bouse at the ex¬ 
pense of the landlord. The 50 per cent, on this 
Item amounts to rupees 7-8. We think that this 
sum cannot be allowed, in point of law, on ac¬ 
count of a house. An allowance for a house 
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cannot be made in addition to a iair allowance 
for wages; for, as contended bjf the learned 
Counsel for the plaintlfi’, there is no stronger 
reason for allowing a house in addition to wages 
than there is for allowing clothes and food. 

The tenant must find his own house, and if 
rupees 7-8 a year are necessary for that purpose, 
the amount must be paid by the tenant. The 
Judge has not, in express words, found that 
3 rup)ees a month is a fair rate of wages, if a house 
is provided at the expense of the landlord; but 
we cannot say that his finding is not substantially 
to that effect. If he had stated that three rupees 
a month is a fair rate, if rupees 7-8 a year are 
allowed for a house, otherwise that rupees 3-10 
per month is a fair rate, we could not have 
reversed the finding, and the amount in that case 
would have been the same as three rupees a 
month for wages and rupees 7-8 a year for a house. 

The witnesses generally proved that from 
3 rupees to rupees 3-8 a month was a fair rate 
of wages ; aud iji one of the cashes now before us 
upon appeal—tbe case of James Hills vs. Lukhun 
Biswas —the Collector, Mr, Grey, allowed wages 
at the rate of 42 rupees a year, or rupees 8-8 a 
month. The J udge has reduced the wages from 
42 rupees to 36 rupees a year, or from rupees 3-8 
to 3 rupees a month; but it is not clear that that 
reduction was made wholly irrespective of the 
fact that, in another part of hi.s calculation, the 
Judge has allowed rupees 7-8 a year for a hotise. 

As the several appeals were treated as analog¬ 
ous, and, with two cxtieptioiis, were argued as 
one case, we think that we may very fairly refer 
to the judgment in the case of HUls vs. Lukhun 
Biswas on this point. In that case, the Judge 
says—“ It is, for the j)laintiS’ strongly objected 
that the dwelling-house should not enter into the 
question of stock ; that the ryot i.s allowed three 
rupees a month as the wages of bis labor; that 
other laborers who receive that sum are obliged 
to find their own houses; and that the agricul¬ 
tural laborer is cutitled to no better terms. I 
am not satisfied that the allegation on which 
this objection is raised is the fact. When agri¬ 
cultural labor is imported from other parts of 
the country, the laborers are provided with 
houses, and they arc afterwards obliged to repair 
aud renew such houses out of their own savings.” 
From this it appears clear that, in the Judge’s 
mind, the sum allowed for wages and the Rs. 7-8 
a year included on account of a house in the Rs. 
36 charged for interest on stock, were so con¬ 
nected that wo cannot see with any degree of 
certainty that the allowance for wagcjs was not 
made at the rate of Rs. 36 a year, instead of 
at a higher rate in consequence of the idlow- 
ance of Its. 7-8 a year for' a house. 

If, therefore, it were necessa^ 'to disallow 
the amount charged for a house for the ryot, 
we could not do So without remanding the case 
to the Judge to ascertain whether, in p<»int pf 
fact, the thirty-six beegahs a year allowed for 
wi^B is a reasonable rate, if nothing is allow¬ 
ed for a house; and if not, what would be :a 
reasonable amount under such circumstanees 1* 


But it is not necessary to remand the case for 
this purpose; for, even admitting the Rs. 7-8 
to be charged as an outgoing, in addition to the 
Rs. 36 allowed for wages, the plaintiff is still 
entitled to the foil amount claimed. 

All that we can do is'to say that a charge 
for a house cannot be allowed in addition to a 
proper sum of wages. The Rs. 7-8 will, there¬ 
fore, be deducted from the Jls, 36-8, charged 
as interest upon stock, reducing that sum to 
Rs. 29. But, as the case is not to be remand¬ 
ed, the Rs. 7-8 must be allowed in this parti¬ 
cular case as a charge in addition to the amount 
allowed for wages, for it nnght or might not be 
allowed upon a remand as an addition to the 
wages already allowed. It not being necessary 
to remand the case upon that point, for the 
reasons above given, the tenant must have the 
benefit of that amount for tli» purpose of the 
present judgment. 

To show how inaccurate it would be to as¬ 
certain the rent per beegah by t»dcing the aver¬ 
age gross proceeds, and the expenses of cul¬ 
tivation of sixteen beegahs, and allowing Rs. 
7-8 for a house as one of the outgoings, we 
need merely refer to the cases of Hills vs. Oud- 
dadhur Biswas, and of Hills vs. Kootub Biswas, 
now before us in appeal, in which the lyot’s 
rents have been fixed at nine annas a beegah 
upon tbe principle of allowing Rs. 7-8 as an 
outgoing on account of a bouse for each sixteen, 
or rather for each twenty-three, beegahs. The 
former holds upwards of 280 beegahs, and the 
latter upwards of 106 beegahs; the former, there¬ 
fore, gets allowanee for upwards of twelve 
houses, and the latter for upwards of four. Si¬ 
milar remarks might also be made as to the 
allowance of wages for a whole year, upon the 
ground that it is necessary for the ryot to 
superintend and look after his crops, &c.; 
whereas one ryot could probably look after 280 
beegahs, and would, ” therefore, not require a 
laborer constantly employed to look after each 
sixteen beegahs of his holding. It may also be 
doubtful whether forty-eight bullocks, the rate 
allowed, would, in fact, be ncce.ssary or be 
kept by a ryot for a holding of 280 beegahs. 
These points are not important, however, in 
the present case; for, allowing the full amount 
of wages, and Rs. 7-8 in addition for each six¬ 
teen beegahs, and also the full nundier of forty- 
eight bullocks, the plaintiff is entitled to the 
full amount of rent claimed. If the case had 
been different, it would have been necessary 
to remand tbe case ofGuddadhtuw Biswas, and 
some other cases, for a further irivesrigation of 
facts, which, for the sake of all parries con¬ 
cerned, we should have deeply deplored. We 
merely point it out with reference to other cases 
that may arise. 

The next item is “ risk on cultivation.” The 
sum of Rs. 15 allowed on this account is taken 
in round numbers as 10 pisr cent, on Rs. 148. 
As to this item, the Judge says in the pm- 
graph already quoted—“ Agam, there ii the 
Item of risk run by the ryots im the crop. Ri 
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ie w(tU known, and an admitted fact by all 
parties, that the ryots have been great gufFerers on 
thtf account. The heavy rains of the year 1268 
injured the d/ian crops very extensively; the 
consequent high price for dkan did not compen¬ 
sate for the loss thus meurred. The late rains 
of the years 1268 and 1269 injured the pepper, 
and til, and iullte crops. On the other hand, it 
is urged on the part of the plaintiff that the risk 
run on this account now is much less than for¬ 
merly. It is said that heavy and serious inun¬ 
dations are less frequent than formerly, and that 
the level of the ground, generally, in the per- 
gunnah has become higher. There may be some 
truth in this, but still the ryot does, as is apparent 
from the returns for the year 1268, run a very 
heavy risk; and I would not reckon it as under 
ten per cent., and I have some fear that X am in 
that sum taking a )pw estimate.” 

It is remarkable that the Judge should have 
taken the heavy rains in 1268 and 1269 as in¬ 
stances of the risks which the tenants have to run, 
when, according to his own showing, both the 
quantity and value of the crrjps of those years 
must have been taken into the calculation upon 
which he came to the conclusion that the aver- 
nge gross proceeds of those years were diminished 
by the heavy rains of 1268 and the late rains of 
1269. 'I’he loss must have been taken into con- 
sidenation in ealculiiting the average. Such loss 
cannot properly be taken into consideration 
twice over; /ir.ii, in ascertaining the average 
quantities ai\d prices, and secondly, in making an 
allowance for risks based upon injuries done to 
the crops of which the quantities and prices must 
have been taken into consideration in calculating 
the average. Talving the crops of 1267 and 
1268 into considerati<m, without reference to the 
crops of 1269, the Judge considered that the 
proceeds had doubled; but, taking them in con¬ 
nection with those of 1269, he considered that 
they had incresised in res|5ect oj’ the dhan crops 
to the extent of Rs. 1-4 per beegah, and in res¬ 
pect of the cold-weather crops to the extent of 
its. 2 per beegah. The rains of 1268 did not 
diminish the quantity or quality of the crops of 
1269, nor vice versd, although the prices of 1269 
aflected the average prices and reduced the aver- 
age gross proceeds. 

In taking the average, crops which were de¬ 
stroyed or injured could not have Wen estimated 
at the same rate as if they had sustained no in¬ 
jury. According to the view taken by the Judge, 
the i-isks have rather diminished than increased 
of late years. • 

With reference to this part of the case, %e 
may also refer to another passage in the judg¬ 
ment; The Judge there says—“ The plaintiffs 
mistake has been to calculate Hhe average, Bs, 
14 per beegah. That is fer too high an average. 
It was too nigh an average when the scarcity 
caused prices to rise in the ^eais 1266 to 1268. 
If the rates iu 1268 had contintupd to prevail, and 
had remained permanent, Rsv 12 per beegah 
might have been taken as a hkh average. But 
the year 1269 has clearly proved that the rates 


of 1268 were only temporary, aad Uiose rates 
therefore cannot be taken into (oiisideration in 
fixing a rent such as will hold fair and equitable 
for the next ten years." 

But, independently of these considerations, it 
appears that the ryot has been allowed 37 per 
cent, for the capital employed in the cultivation, 
and 13 pei* cent, for wear and tear or renewal of 
stock. The profit on capital is allowed at a very high 
rate. It is 25 per cent, above the rate of inter¬ 
est allowed by this Court. When profits on ca¬ 
pital employed in a particular business are above 
the ordinary rate, and apparently high, it is on 
account of some risk with which the employ¬ 
ment of it is attended. When a high rate 
of profit on capital is allowed, it must be 
considered as covering such risks. Thi land- 
owner cannot be charged witii a rate of interest 
or profit on capital far beyond the ordinary rate 
of interest or profit, and also with an allowance 
for ensuring the return of the capital with such 
extraordinary rate of interest. It is contended 
that the ryot borrows the capital at 37 per cent., 
and therefore that he ought to be allowed a profit 
upon it in addition to the rate of interest which 
he pay.s to the mabajun, and that be ought also 
to be secured against all risk. But the ryot, 
according to the calculation of the Judge, is a 
mere laborer, who is obliged to borrow bis daily 
food at the rate of 50 per cent, interest, and 
the necessary capital at the rate of 37 per cent. 
The rate of interest charged for the loan 
of the food, as well as for the loan of capital, 
docs substantially include the risk. The 100 per 
cent, profit allowed on seed must also cover the 
risk in respect of that article. If the land- 
owner, in having his rent fixed compulsorily, is 
charged for that risk once in the shape of a nigh 
rate of profit on capital, or, what is the same 
thing, a high rate of interest for the capital 
borrowed by the ryot, he cannot be charged a 
second time with an allowance to cover the risk ; 
nor can he be charged with interest or profits 
on capital twice, because the ryot, instead of 
employing bis own capital, is compelled to borrow 
it. The profit on capital must go to the person 
who supplies the capital; and if the land-owner 
is charged for it once in the shape of high interest, 
he cannot be charged for it a second time in the 
shape of profit to the ryot for the use of capital 
which is not his own. The Court can only look 
at the capital employed as if it belonged to the 
ryot. It is no part of our duty to enquire 
■where or bow he procures it. The rate of in¬ 
terest charged by the mahajun can only be taken 
into consideration with a view to ascertain what 
is the rate of pj-ofit ordinarily required for capi¬ 
tal when it is employed in agriculture and da 
subject to the risks incurred by so employing it. 
We cannot fix one rate of rent for a ryot who 
expends his own capital, and another for a ryot 
who is compelled to borrow it. 

i^rther, as to prices, the Judge, in taking the 
estimate of Rs. 2 per beegalt, instead of Rs. 3 
as the increase in the value of the cold-weather 
crop, says—" I think it right to take the lower 
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8«jn, and there^ to allow for a fall in the miuket 
rate.” This difference abne is more than 10 per 
cent, upon the amount of the average gross 
proceeds. We think, that, for the reasons above 
given, the Rs. 15, charged on account of risk, 
must be disallowed. If the sum be deducted, the 
outgoings, instead of amounting to lls. 135, 
will amount to only Rs. 120-8; and the net out-turn, 
instead of being Rs. 13, will be Rs. 28. This 
sum, if taken instead of Rs. 13, as the rent of 
23 beegahs, gives Rs. 1-3-5, instead of nine 
annas as the rent per beegah. The sums which 
we allow as outgoings are— 

1st,—Wages of ryot .Rs. 36 0 0 

Additional labor ... 12 0 0 

Boy and Bullocks . „ 12 0 0 

Interest on half the above sum at 
50 per cent, for half year, as 

allowed by the Judge. „ 8 0 0 

Seed . „ 16 0 0 

Sum deducted from interest on 


stock, as allowed by the Judge 
on account of a house for the 
ryot, but which cannot be 
wholly disallowed in this case 
without remand to ascertain 
whether it should be added to 
wages ... ... ... „ 7 0 0 

Interest on stock, as allowed by 
Judge at 50 per cent., after 
deducting Rs. 7-8, included ou 
account of allowance for a house 
in the Ks. 36-8 allowed by the ! 

Judge.. 29 0 0 i 


Total Rupees ... 120 0 0 


^ If, in consequence of the risks contemplated, 
the proceeds of sixteen beegahs should be di¬ 
minished to the extent of ten per cent,, the gross 
proceeds would amount in round numbers to Its. 
133 instead of Rs. 148. 

If Rs. 27-8 be deducted on account of rent 
. from that sum, there would remain a sum of Rs, 


105-8 to cover the outgoings :— 
Gross proceeds ... . 

Rs. 

148 

0 

0 

Deduct 10 per cent, for loss of, 
or injury to crops . 


15 

0 

0 

Total Rupees ... 


133 

0 

0 

Deduct for rent . 

Rs. 

27 

8 

0 

Balance of proceeds . 


105 

8 

0 


k That sum would be sufficient to cbver all the 
Poutgoings except interest on stock at 50 per cent. 
But, if the rate of interest on stock were reduced 
toifi5 per cent, instead of being allowed at 50 
I per cent., the last item allowed by us on ac¬ 
count of outgoings, would be reduced from Rs. 
. 29 to Rs. 14-8, and the outgoings would then 
* amount to Rs. 105-8 instead of Rs. 120, and the 
balance of gross proceeds, after deducting the 
Rs, 27-8 on account of rent, would be equal to 
the outgoings, reduced by allowing 25 instead Of 
50 per cent.. for interest upon stock. The in¬ 


terest allowed in that case at the rate of 25 per 
cent, would be sufficient to give 12 per cent, 
profit on capital expended (a rate equal to the 
Court’s rate of interest) and 18 per cent, for 
renewal of stock. Thus, if the loss intended to be 
provided against by the allowance made by the 
Judge on account of risk, should happen, the ryot 
would receive, on all capital invested, a profit at 
the rate of 12 per cent., and also 13 per cent, 
for renewal of stock. On the other hand, if the 
loss should not happen, he would get 37 per cent, 
profit on capital, and 13 per cent, for wear and 
tear, or to replace his stock. Surely, then, he 
cannot be entitled, at the expense of the land¬ 
owner, to the sum allowed by the Judge for 
risk, wlien the only risk to be incurred is that he 
may possibly get only 25 per cent, instead of 50 
per cent, on the capital employed. Wc cannot, 
as before observed, look to thfe fact that the ryot 
is conducting the business with borrowed capital. 
If he is obliged to borrow, he must make such a 
bargain with the miihajun as will throw upon 
him wlio receives the profits of the capital the 
risk which is run by so employing it. If the 
ryot makes an improvident bargain with the ma- 
hajun and consents to bear the risk whilst the 
mahajun is to receive intei’estfor his money at 
the rate of 31 per cent., the land-owner ought 
not to suffer on that account, and be allowod a 
lower rate of rent. But the mahajun, when he 
lends the capital at 37 per cent, interest, does, 
in reality, run whatever risk there may be of the 
crops being injured by rains or other casualties, 
and consequently not producing sufficient to repay 
the capital with 37 per cent, interest thereon. 
The legal liability of such a person as the ryot is 
found to be, to pay the money whether the crops 
fail or not, even if such be the strict terms of his 
contract with the mahajun, is merely nominal, 
and cannot be considered by the mahajun of any 
value. It is not material to determine, in this 
case, whether the. sum of Rs. 28, according to 
the first calculation which we have made, or the 
sum of Rs. 27-8 according to the last calcula¬ 
tion, should be allowed to the land-owner as 
rent for the twenty-three beegahs of land. 
Either of these sums would give him an amount 
of rent exceeding what he asks. The last calcula - 
tion was made rather for the purpose of showing 
the correctness of the first. Ac.conling to either of 
the calculations, the rent would amount to Rs. 

1 -3 a beegah, without taking fractions of gn anna. 
We think that that amount is a fair rate cf rent 
for thematan lands, and that the plaintiff is enti¬ 
tled to have the rent for the maian lands, held by 
the defendant, enhanced to one rupee per beegah. 
This is less than one-sixth of the gross proceed*, 
and allows him only ten annas eight pie out of the 
Rs. .3-4 increase per beegah; the remainder of 
such increase amounting to Rs. 2-9-4 being 
allowed to the tenant on account of outgoings. 

The Judge says,— 

“I am convinced that the rate in questitin, 
that is nine annas ft beegah, will fall hard upon 
no lyot. The smallest farmer will be able to 
pay it. The poorest ryot will not be injured by 
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it. I do not mean to lay down that the latter 
class of ryots might not pay a higher rate. But 
the plaintifi,' Mr. Hills, has made no distinction 
whatever; and, therefore, on his general evidence 
1 can only declai’e a general rate which will in¬ 
clude all ryots.” 

The i-ate of rent which the landlord has a right 
by law to demand, does not depend upon the 
size of the holding or the circumstances of the 
ryot. 

What is a fair and equitable rate for one r^ot 
for the lands of a similar description, and with 
similar advantages in the same neighbourhood, 
must also be fair and Cfiuitable for another, so 
far aa the landowner is concerned. No such 
distinctions were made when the Government 
assessed the land tax, and received the revenue 
through the zi'mindars, and no such distinctions | 
ought to be uiatie uow. 

In the other judgment to which wo have refer¬ 
red, the Judge says—“My firm conviction is 
that such a rent as one rupee per beegah is more 
than the ryot can pay.” 

Further, in the judgment now under considera¬ 
tion, he says—“ As to the rate of one rupee per 
beegah, my impression Is that its immediate 
imposition would at once drive the ryots from 
their homes, or jilace them at the mercy of Mr. 
Hills, who would grant them remission of rent on 
their agreement to sow indigo.” 

We confess that we do not feel any apprehen¬ 
sion that the rent of one rupee per beegah is too 
liigh or more than the ryot can pay, or that the 
imjxisition of it will drive them from their homes. 

Looking at the importance of the case, we 
have given it our most careful attention, and we 
have no reason to believe that our decision will 
impose any hardship upon the ryots. But even 
ifj unfortunately, we had come to a different con¬ 
clusion, we should have been bound to administer 
the law without regard to consequences. 

Taking the calculations of thq Judge, and al¬ 
lowing Hs. 148 as the gross produce of sixteen 
beegulis, or rather of 23 beegahs, which, accord¬ 
ing to the calculation, must be held by the ryot 
in order to enable him to obtain those proceeds, 
the nine annas pci- beegah which the Judge has 
allowed for rent is not <juite one-eleventh of the 
gross proceeds, whereas, formerly, the ryots were 
genermly taxed in the proportion of one-half of 
the produce of their land. 

Mr. Shore, in his Minute, with reference to the 
revenue assessment, says— 

“ To form a correct judgment of the weight of 
the assessment upon the country generally, we 
ought to possess the foUowit^ data: — First, a 
knowledge of the rents actually paid by the ryots 
coiftpared with the produce of their labor; 
second, accurate accounts of what the zemindars 
and farmers collect, and of their payments to 
Government; third, detailed accounts of the 
alienated lands, showing the quantity of them, 
the persons to whom they were granted, the dates 
of the grants, and those by whom they are now 
held, in order to determine how far a resumption 
should take place. All the material part of the 


j information is wanting, and to procure it would 
! require much time and indefatigable research. 
But there are certain points connected with it 
which are ascertained, and these may enable us 
to adopt some probable conclusion, though less 
certain than what the premised information would 
afford. I believe that the ryots in Bengal are 
generally taxed in a proportion of one-half of the 
produce of their labor, and we must, therefore, 
admit that the assessment with respect to them 
is full as much as it ought to be, supposing it 
even to be one-third: that it is so seems. t(t be 
the general opinion, whether the stated proportion 
be j ust or not.” 

Mr. Grant, in his observations on the Revenue 
of Bengal, considered the right of Government 
limited to a fourth part of the actual grr’ts pro¬ 
duce of the soil, subject to a deduction of 20 tper 
cent, for charges of zemindaree agency and other 
disbursements; whilst Mr. Shore declared his 
opinion that “ the revenue to be thus derived, 
after providing for the necessary allowance.s, 
would fall short of its actual amount." 

Mr. Colebroofce, in his remarks on the husbandry 
of Bengal, speaking of the tenure for payment 
in kind, says—“ In the rule for dividing the crop, 
whether under special engagements or by custom, 
three proportions are known:— 

For the Landhrd. For the Tenant. 

One-half. One-half. 

One-third. Two-thirds. 

Two-fifths. Throe-fifths. 

“ These rates, and others le-ss common, are all 
suhje<’t to taxes and deductions similar to those 
of other tenures, and in consequence another 
proportion engrafted on equal partition has, in 
places, been fixed by Government in lieu of all 
taxes, such, for example, as nine-sixteenths for 
the landlord and seven-sixteenths for the hus¬ 
bandman.” 

There can be no doubt that these rates were 
very heavy upon the ryots, and that^^^en the 
rent was paid in kind, the zemindar, as well 
as the tenant, ran the risk of failure in the crops. 
But there is a wide difference between one-half, 
or even one-fourth, and one-eleventh of the gross 
proceeds. 

Again, if the calculation of the Judge be cor.» 
rect as to the amount of outgoings, the expen.se 
of cultivating sixteen beegahs of land is equal to 
the rent of 240 beegahs, at the rate of nine annas 
per beegah; and it should be borne in mind that, 
out of this rent, the Government revenue has to 
be paid by the zemindar. The plaintiff, it must 
be admitted, is merely a dur-putneedar; but that 
makes no substantial difference, for his title to 
receive the rent is derived from the zemindar. 
The increase in the value of produce is rupees 
3-4 per beegah, that is one rupee four annas per 
beegah for the rice crop and two rupees per 
beegah for the cold-weather crops. Of this the 
Judge allowed three aiinas eight pie to the land¬ 
lord as an increase to his rent; the remainder, 
amounting to rupees 3-0-4 per b^gah, being al¬ 
lotted to w>e tenant on account of outgoings. 
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We refer to the above points, not with a view 
to show that, excluding the item for risk, the 
sum allowed by the Judge for outgoings is too 
high, but merely to show that a ryot, who, If the 
Permanent Settlement had not been carried into 
effect, would probably have been allowed, for the 
outgoings of one beegab, a sum not exceeding 
one half of the {jross produce thereof and would 
have had to pay the other half to the Government 
as revenue, canuot be said to be over-assessed 
wbeti he is allowed to retain at least five-sixths 
of the gross proceeds for his labor and profits on 
capital, and called upon to pay somethin^ less 
than the other one-sixth as rent to the zemindar 
who has been declared to be the proprietor of 
the soil, and who has to pay the Government 
revenue out of his rent. 

The ryot contends that a share of the net pro¬ 
fits ought to have been reserved lor him; that 
he, being a ryot possessing a riglit of occupancy, 
had an interest in the land. The present case 
is tliat of a ryot having a mere right of occupan¬ 
cy, and not a right to hold at a fixed rate of rent. 
Jt is a mistake to suppose that such a ryot has 
any interest in the land which gives him a right 
to a share of the rent. He has merely a right to 
occupy the land in preference to any other tenant 
so long as he pays a fair and equitable rent. The 
ryot in bis first objection, has confounded the 
net proceeds, after deducting the outgoings or 
expenses of cultivation, with the amount of the 
increase in the value of the produce. He may 
or may not, according to circumstances, be 
entitled, on account of increased expenditure, 
to a share of the increase of proceeds, but 
he is not entitled to a share of the net pro¬ 
ceeds or rent of the land. If the rent be fixed 
at one rupee a beegab, he will, as already 
shown, receive rupees 2-9-4 per bcegah, out 
of the rupees 3-4 increase, whilst the land- 
owner will receive only ten annas eight pie per 
beegab out of the increase, in addition to the 
former rent. 

I’be ryot complains that the Judge has not 
taken into consideration the ordinary rate of pro¬ 
fits derived from agriculture in the neighbourhood. 
But the Judge has done this as well as the evi¬ 
dence would enable him, and has allowed the full 
rate of interest of profit, viz., 37 per cent., which 
is usually taken by those whose capital is so em¬ 
ployed. He may have allowed too high a rale; 
and the plaintiff' complains that he has done so; 
but this is in favor of the ryot, and not to his 
prdudice. 

The ryot also comj^lains that the Judge has not 
taken into consideration the rise in wages, or the 
decrease in the productive powers of the land ; 
that he has not made him an allowance for a cart 
or for the labor and expense of carrying the pro¬ 
duce to market or converting it into money; and 
that he has not allowed him a Chowkeydar for 
watching the crops. These are all (questions of fact 
with which the Judge has substantially dealt; and 
they form no ground for special appeal. 

Both parties complain that the Judge has fixed 
the rent for ten years. This is clearly an error 


on the part of the Judge. He says—-“1 do not 
look upon it that I am fixing a rate for one, but 
for ten years. That is'the intent witli which I 
have come to the conclusion. Though, under the 
law, I liave no power to fix the rate for any 
special length of time, still the law never could 
have intended that this sort of enquiry should be 
carried on from year to year, or that it should be 
admitted at all except on ’ very clear proof and 
under very clear circumstances." 

The Judge is quite right in supposing that a 
fresh enquiry is not intended to be carried on 
every year. When once the rent is fixed, it will 
continue to be tlie rent of the holding, until fresh 
circumstances arise which will justify enhance¬ 
ment under Section 17, or will entitle the ryots 
to claim an abatement. These suits are not suits 
by ryots for delivery of pottalis; but by a land- 
owner, in some cases to recover rent at enhanced 
rates, and in others for kubooleiits at enhanced 
rates. A land-owner cannot compel a ryot, who 
has a right of occupancy, to continue his holding 
for 10 years against his wish, and the rent cannot 
be fixed for such a period in a suit by the land- 
owner. 

In a suit by a rj'Ot having a right of occupancy, 
for the delivery of a pottan, if the parties do not 
agree as to the term, the Collector may fix such 
a term as he may tliink proper, not exceeding 10 
years, subject to the proviso contained in Section 
76 Act X of 1869. But this does not extend to 
cases in which a land-owner sues for a kuhooleut. 
The difference between the two eases is this, that 
a right of occupancy is the right of the ryot. It 
does not also give the landlord a right to com¬ 
pel him to continue his occupation. The Judge, 
therefore, cannot fix the terra, either in those 
cases in which the land-lord sues for rent, or in 
those in which he sues for kubooleuts. In ■ those 
cases in which the land-owner sues for rent, we 
declare that he is entitled to rent at the rate of 
one rupee per bcegah for the matan lands, that 
being the full amount claimed. As to the other 
lands, the rent will remain as heretofore; no 
ground for enhancement having been proved as 
regards such lauds. 

In those cases in which the land-owner sues 
for kubooleuts, we declare that he is entitled to a 
kubooleUt at one rupee per bcegah for matan lands, 
and for the other lands at the old rate of rent. 
If the ^ots refuse to execute kubooleuts, the de¬ 
cree will have the effect given to it by Section 
81 of Act X of 1859. 

Mr. Hills does not press for costs agwnst the 
ryots. Each party will, therefore, in this and in 
tue other cases, bear his own costs, both in this 
Coart and in the lower Courts. 

Having decided the case, there is one point 
upon which we think It right to remark. 

In one part of his judgment, which we have 
already quoted for another purpose, the Judge 
says—“ As to the rate of one rupee per beegd, 
my impression is that its immediate imposition 
on the ryots would at once drive them from their 
homes, or place them at the mercy of Mr. Hills, 
who would grant them remission of rent on their 
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agreement to sow indigo. Tlie ryots openly assert 
that Mr. Hills’ demaud is made with that view.” 

We think that such a remark was improper, 
and ought not to have been made. The Judge 
should have decided the question of right with¬ 
out considering the object with which Mr. Hills 
demanded that which he considered to be his 
right. 'I'lip Judge should not have given heed 
to the assertions of the ryots as to the intentions 
of Mr. Hills. Even if that gentleman had the 
intention ot granting the ryots remi.ssion of the 
rent to winch he wa.s justly and lawfully entitled, 
as an inducement or consideration to them for 
sowing indigo, there was nothing illegal or im¬ 
moral in such intention. However impartial a 
Judge may be, it behoves him always to be 
careful in hi.s remarks that he do not lead the 
litigant parties to believe that his judgment 
has been influenced by extraneous circumstances. 
That the observations to which we have allu¬ 
ded have had that effect in the present case, 
is eviileut from the fifth gi-ound of appeal on 
the part of the plaintiff, in which it is said that 
“the Judge, as appears by his own judgment 
lias allowed his mind, during the enquiry, to be 
unduly influenced in favor of the ryots by con¬ 
siderations foreign to the enquiry before him, and 
by statements wholly unwarranted and unsupport¬ 
ed by any evidence as to the plaintiff’s demand 
of one Rupee jier beegah being made for the 
purpose of placing the ryots at the mercy of tlic 
jilaintiff, and enabling him to compel them to 
sow indigo.” 

We have no doubt that the remark in this 
case was made without due reflection; hut we 
do not consider it right to pass it over in silence. 

It is not for us iii this place to comment upon 
the Acf.s of the Legislature, or to suggf?st amend¬ 
ment of the law'. We have merely to administer 
it as we find it. But we think that we may fairly 
point to this case as an example of the difficul¬ 
ties which have been created by some of the pro¬ 
visions of AetX of 1859, and of the vast amount 
of litigation harassing both to landowners and 
ryots, which must necessarily arise, unless that 
Act be amended. 

'The 19th September 1863.* 

Present: 

The Hon’ble J. P. Norman and E. Jackson, 
Judges. 

Case No. 57 of 1863. 

Bnbanoexnent—Ryots haviagr riffltt 
of oooupanoy. % 

Special Appeal from a decision passed bp Mr. E 
S. JPearson, Judge of Tirhoot, dated the 13#A 
September 1862, reversir^ a decision passed by 
Moulvie Mahomed Naiuck, Moonsiff of Mo- 
zujffiirpore, dated the SOth June 1862. 

Puhlwan Thakoor and others (Plaintiffs) Ap¬ 
pellants., 

* it ta# been that the Above case, tbouAh not a Full 

Bencb one, ahonw bu ipoluded in thie No. 


versus 

Hodooree Koonwur and others (Defendants) 
Respondents. 

Baboo Luhhee Chum, Bose for Appellants. 

None for Respondents. 

In the absence of express stipulation or of a right 
such as is mentioned in Sections S and 4 Act X of 18.^9, 
all ryots having rights of occupancy are liable to have 
their rents enhanced if such runts are below the rate 
pavable by the same chuw of ryots for land of a similar 
description and with similar advantages in the places 
adjacent. • 

Thk plaintiff sues for enhancement of the rent 
of 34 beegab.s of land held by the delcudant as 
his ryot, on two grounds,./2r.sf, that the rent paid 
by the defendant is Jielow the prevailing rate 
payable by the same class of ryots for lanu of a 
similar description and with similar advantages in 
the plaeos adjacent. Secondly, that the value of 
the produee or the productive powers of the 
laud liave been increased otherwise than by the 
agency, or at tlio expense of the ryot. It appears 
from the decision of the Court that the rate of 
rent payable by the defendant is below that pre¬ 
vailing for lands of a similar description and with 
similar advantages in places adjacent. 

As to the rice land, it is admitted that its pro¬ 
ductive powers have been increased by the rail¬ 
way embankment which prevents the inundation 
of the land, and no question arises as to it. 

The dcfi'udant hold 34 beegalis of land, 12 
beegahs 18 enttahs of which he has converted 
from rice lands into garden lands, 27 cottahs 
into homestead land. 'J’he Judge has aw.ar(led 
for this land the prevailing rate for garden and 
homestead land, viz., 4 rupees the beegah. 

The defendant appeals. We may observe tliat 
the defendant has lieid the land under potlah for 
a period of 22 years and upwards. He states 
that he improved the land by building and mak¬ 
ing the garden, and he contorids that he ought 
to be. exempted from enhancement and assess¬ 
ment of the rent as upon homestead and garden 
land, on the ground that the increase in vmue of 
the land is due to his own labor. 

The defendant is of course not called on to pay 
rent for the house he. has built on the land. As 
I far as regards the rent of the land, we think that 
the intention of the Legislature was not to give 
I the tenant, who takes waste or unimproved lands, 

I a right to hold such lands permanently at the rate 
i which they were worth when originally taken by 
! him; but that the •zemindar, as well as the ryot, 
i should benefit by the permanent improvement 
of the land. We think that the language of the 
17th Section gives to the zemindar a right to 
claim enhancement, if he can shew the existence 
of any one of the grounds mentioned therein. 
The only privilege os to rent, which the law con¬ 
fers on a ryot with right of occupancy, is that he 
may bold at a fiiir and equitable rent. If the 
rent assessed is that which ail his neighbours are 
paying, he cannot object that such rent is not fair 
and equitable, though the right to enhancement 
of the rent of the land is based on the alteration 
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in its character caused by his occupation anti 
improvement of it. No doubt n zemindar, with 
a well understood reftard to his own interest, 
would he likely to allow an improving tenant 
to hold at a lower rent for such a time us would 
induce him to make iraprovemonts. If the tenant 
desire to si'cure the benefit of such improvements 
for himself, he must take care of his own interests 
by express stifnilation to that eflTect. 

The plaintiff does not say that, in consequence 
of the great productiveness of this particular gar¬ 
den land, or its state of cultivation, he is entitled 
under the 2nd Clause of Section 17 to higher 
riltes than those prevailing in the neighbourhood 
for land of a similar character; but the ryot urges 
that, as he would be exemp^d from enhancement 
under the 2nd Clause, he is also exempted 
.under the 1st. 

We cannot shut our eyes to the fact that the 
alteration in tlie nature of tliis land which fits it 
at present for gaiden cultivation, and for the 
homestead, must be dne in part to the effects of 
the embankment already spoken of. 

If the ryot could shew that the land is at pre¬ 
sent such that it is only capable of profitable 
cultivation as a garden by the special expendi¬ 
ture for that purpose of the ryot’s labor or 
capital—as for instance by works for irrigation 
constructed by the ryot, or by means of a well 
dug a,nd apparatus for lifting water maintained at 
considerable expense by himself—the case would 
not fall within the Ist Clause of Section 17, and 
the ryot would be exempted from enhancement 
under the 2nd Clause. 

But to bold that the tenant alone i.s entitled to 
the benefit of permanent improvements which 
alter the character of tlie land would be to fix the 
condition of the zemindars, while all around them 
is in progrc.ss. 

No zemindar would agree to such terms in a 
lease except to secure some corresponding ad¬ 
vantage. We think, then, that it may he laid 
down as a general rule, that, in the absence of 
express .stipulation, or a right such as is men¬ 
tioned in the 3rd and 4th Sections of Act X, all 
ryots having rights of occupancy are liable to 
have their rents enhanced, if such rents are be¬ 
low the rate payable by the same class of ryots 
for land of a similar description and with similar 
advantages in the places adjacent. 

The 28th September 1863. 

Pretent: 

The Hon’ble Sir Barnes Peacock, Kt., Chief JuS‘ 
rice, and the Hon’ble Ii. S. Jackson, Shumboo- 
nniUh Pundit, E. P. Levinge, and E. Jackson, 
Judges. 

Pre-eniption(axDoiiir Sindoos In Ves* 
tern India). 

Case No. 1116 of 1861. i 

Special Appeal from a decision passed by Mr. 
W. Wright, principal Sudder Ameeti of Bhau~ 
gulpore, dated the 2nd April 1861, reversing a 
decree of the Moonsi§ of Umerpore, dated the 
nth August 1860. 


Pukcer liawot and others (Plaintiffs) Appellatits, 
versus 

Sheikh Emarabuksh and others (Defendants) 
Respondents. 

Baboo Juggadanund Mookerjee for Appellants. 
MoxilvieAftabooddeen Mahomed for Respondents. 

A right or custom of pre-emption is recognized as 
prevailing among Hindoos in Bclmr and some other pro¬ 
vinces of Western India. la districts where Its exist¬ 
ence has not boon judicially noticed, the custom will be 
matter to be proved. Such custom, where it exists 
must be presumed to be founded on and co -extensive’ 
with the Mahomodan law upon that subjoct, unless the 
contrary be shown. Tlie Court may, as between Hin¬ 
doos, administer a nioditication of that law as to the 
circumstances tinder which the right may be claimed 
where it is shown that the custom in that respect does 
not go the whole length of the Mahomedan kw of pre¬ 
emption. Hut the assertion of the right by suit must 
always be preceded by an obsorvance of the preliminarv 
forms prescribed in the Mahomedan law. ^ 

The quesUon submitted to us by the referring 
Judges in this case i.s whether, when a i-ight <§ 
pre-emption is claimed and admitted among Hin¬ 
doos in Western India, the exercise of that 
ri|ht is to be regulated by the Mahomedan Law 
of pre-emption, or i.s to he reg-urded as an indc- 
pendant custom based upon the constitution of 
lliiuloo Society itself wholly in’espective of the 
Mahomedan Law. 




Select Reports, Vot.VlI. 
pago 129. 


earlier decisions, as well as 
administrative experience 
establish the latter view ; 
and that the ruling of the late Sudder Court, dated 
the 25th .July 1843, and the numerous decisions 
which have since followed that ruling were 
wrong. Mr. Justice Bayley intimates a doubt 
upon the point. 


the question, we may observe, relatirm- to 
this right, is two-fbld-/rAf, as to the circum¬ 
stances tinder which it may be allowed; second 
as to the maimer in which it is to be asserted. ’ 
Mr. Jnstjee Campbell thinks that, on the one 
huticif ^luhoin^dAii JL&w sftiictioiis tli6 right in 
cases where Hindoo custom would not permit 
the claim, such as mere vicinage: and. on the 
other hand, the Procedure enjoined by the 
Mahomedan Law is absurdly technical and. as 
such, oppressive. 


The argument before us on this oceasioD throw- 
ing but little light on the subject, And the text 
books of Hindoo Lew being wholly silent upon 
it, we have carefulljr compared tne reports of 
decided cases, including a few from the North 
Western Provinces. 


The Bengal eases are 


I Set. R«p. p. 

^ »» I* 

s . 


1 

17 

68 & note 
p. 71 
,W 

82 & 8» 
168 & 277 
129 


gin. 

1792 


noted in the uiar- 
They range fi'om 
to 1862, includ¬ 
ing a case decided in this 
Court by Trevor and Mor¬ 
gan. J J. 

With regard to the pre- 
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cedent of 1843 in the 7th 
Select Reports, we do not 
find that it decided any 
thing more than that the 
right of pre-emption, where 
it was recognized among 
Hindoos on the ground of 
custom, 6vas to be govern¬ 
ed by the rules and re¬ 
strictions of Mahomedan 
Law whence, the Court 
observed, the right derived 
its origin. These rules and restrictions we un¬ 
derstand to have reference to the mode of assert¬ 
ing the rignt. The ruling 6va8 not a mere oUter- 
dictum, for the point was directly in issue in the 
case. The same view has been adopted ivithout 
hesitation and even without question in all the de¬ 
cisions since that time ; and on referring to the 
earlier cases in the Select Reports, we think the 
o A taken in 1843 by no 

1819 p. 137 means mconsisteut with 
1859 „ 21 those precedents, and wo 
think it fully borne out by 
the leading eases in the 
North-Western Provinces* marginally noted. 

VV e proceed to notice briefly the old cases cited 
in Morley’s Digest 1. page ,']i35 under the some¬ 
what misleading title, “Hindoo Law of Pre¬ 
emption." 

First in order is the oldest reported case 1 Sel. 

, „ , . Ren. page 1. In that 

t But the Kfportet in // i , mi i j 

the note at pase72oftim case (from wliat zillah does 
hthVoi. npuaksoi it ai a not appeaT)f an estate had 
Bengal cane. Separated into two 

distinct parts,paying revenue 8cpar.ately to Govern¬ 
ment, and thus being quite independent estates. 
The owner of one part sold a moiety of it to a 
stranger, and the owner of the other part claim¬ 
ed a right of pre-eiiqition, all the parties being 
Hindoos. The Court held, with the majority of 
the Pundits, that the plaintiff had no such right. 
The Mahomedaii Latv does not seem to have been 
appealed to on either side, and it seems very 
doubtful whether even Mnhomedan Law would 
have countenane.ed such a claim. 


18.62 „ 
1866 „ 


227 

393 


The next (3 Siel. Rep. p. 17) is a Bengal case, 
and it is admitted that the right of pre-emp¬ 
tion is not recognized under any form in Bengal 
proper. 

We now come to the two cases in the 5th 
Select Reports, one at page 78, and one in the 
note in that case at page 71 

In the latter of these two cases, which was the 
earlier in point of tim., it i» curious to find ^he 
Pundits asserting the existence of a right of pre- 
em^ition foundwl on vicinage under Hindoo Law, 
and supporting their opinion by the only text 
that has ever been adduced from any Hindoo 
authority on the subject., and that a work of a 
mythological rather than of a legal character. 
In tiiat case it seemed that “ both parties, though 
Hindoos, referred to the Civil liaw of the Arabs,” 
and the suit was ultimately dismissed on the 
ground of plaintiff’s failure to assert bis right in 
sufficient time. The plaintiff, it appears, claimed 


both as a Shafi Khullt (neighbour by common ten¬ 
ancy or partner) and also by right of ordinary 
vicinage. The vicinage was admitted and the 
partnership denied by defendant, and the Court 
reserved the question whether the right (by 
vicinage ?) might or might not be valid under 
the Hindoo Law current in Western India. 

In the case at page 68 to which the above case 
is given by way of note, the partie.s again seem to 
have relied upon the Mahomedan Law, plaintiff 
alleging that he had given notice of his claim to 
the Kazee, and defendant pleading, ^rst, that 
plaintiff liad refused the bargain—second/y, omi.s- 
sion to advance the claim within the period pre¬ 
scribed by law. 

'I’he Court remark^ that, “ the parties being 
“ Hindoos, Ihe dismissal on a technical poipt of 
“Mahomedan law was improper. The right of 
pre-emption teas supported not only by local 
“ usage, but hy the Hindoo Lam as expounded 
“ by the I’undits” (in the case last cited). 

Now, it is clear enough that, if the parties were 
.Hindoos, and the Court thought the right of pre¬ 
emption sanctioned by the Hindoo Law, the claim 
could not be defeated upon a rule taken from the 
Mahomedan Law upon the same subject. 

'I'he Court, however, went on to observe that, 

“ upon the particular question of laches on the 
“ part of plaintiffs,” it “ could find no neglect in 
“ assorting their right, sufficient to bar their 
“ claimso that in fact it was immaterial whether 
the point were decided under Mahomedan Law or 
not. 

In another case reported in the same Volume, 
page 307, every thing turned upon the covenants 
executed between the parties, and it was remark¬ 
ed that, under the circumstances, the Mahorno- 
ilan Tjaw was irrelevant. 

In the 6th volume, we find first at pp. 82 and 83 
two cases from Shahabad, in which it is merely laid 
down that the practice of claiming right of we- 
emption is current among Hindoos in the Pro¬ 
vince of Behar (although the right is not expressly 
recognized by Hindoo Law). In one of these cases 
both parties relied upon vicinage, and in both 
cases “ legal preliminaries” or “ conditions” are re¬ 
ferred to as necessary. 

A case at yiage 163 of the same Volume 
merely upholds the doctrine that Hindoos are 
to be admitted to the right of pre-emption as 
matter of custom. What the nature of that 
custom was, is not stated. 

In the next case at page 277, there was no 
question of the right of pre-emption raised, the 
only point in dispute being the amount of pur- j 
chase-money that was to be paid. ^ 

We think it cannot be said that these cases 
decide any thing as to the existence of a Hindoo 
custom of pre-emption not founded ujion Maho¬ 
medan Law, or that they afford any ground for 
holding that the decision of 1843 was wrong. 

There is then the preedent in 1 Sevestre’s'’eases, 
page 27; but that is a case to which 6ve find some 
difficulty in referring, as we do not understand on 
what principle it was decided. The appeal came 
from Beerbhoom which is a Bengal District. It 
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had beeu repeatedly held that a rl«:ht of pre-, 
claptioa was »ot recojjnized in Benjral, and 
’ the petitioneJ* refetred to neither Mahomedan 
tiavf nor custota. The application was to cancel 
the Sale, made in execution of a decree, to the 
delhndatit of tlic female aporttucuts of one Asha- 
nund which were eoutij;uous to those of the ap¬ 
plicants, on the groimti that, hy such a sale, 1 lie 
petitioners would snlfer serious inconvenience, amt 
the females of their family inces'sant exposure. 

, The Court gave this final judgment :—■ 
“ Pre-emption is recognized by the M.ahoim - 
" dan Law. It is unknown to the Hindoo Law 
“ whereby vicinage does not eonler any ripljl 
“ <0 such claims; but by the practice of the 1 
“ Couit a claim of the right of jirc-cuiptiou | 
“ arising from vicinage has betai lecognircd to ' 
“ extend even to Hindoos in prclcrcncc lorlaima 
advaticed by strangers;” and it was ordered that 
tbd Zillah .1 udge shouhl depute a Hindoo JMoon- 
hilf to empiiro and report wheth<*rtiiesa1et‘om- 
pl.iined of would be really opiiosed to tlte feelings, 
peculiar usages, and inslitutious of the natives, 
and that, if the dudge should be biUislied upon 
the Moonsitrs report that it would he so, In* 
sliould cancel the sale and make over the pre- 
jui'CS to the appHeanls, on tlieir Jiaving tin* 
purchase-nionoy with interest at 5 per ei'iil. 

This order appears to have been in ide upon 
genci'nl eonsideratiotis of justice and e(]iiil). 

Wc may now brielly refer to llie casc.s in the 
North-Western I’rovmces Reports, 

There is a case in 18-lP (Reports ji. I.‘J7) wlin-h 
the Court appears lo have dc(*ided on somewlint 
narrow grouiuls. The pliiiitilf churning a light 
of pre-emption uuderMahomedan Law was n Mus- 
bulman ; defendant was a Hindoo and oltjeeted 
t,o the application of Mahoined.m Law; and the 
Court, without adverting to the ipn sUou whether 
or not a right of pre-emption existed hy usage, , 
ami what the nature ol that usage was, held him -1 
|>Iy that, under the cireunntanees, the Olh See* 
tion of iJegnlation VJl of was decisive and 
forbade the admission of Uuq Sboofa. 

I But in 1850, a broader view was taken. 

In this case Regula- 
KW P.mp.. is.o,p 21 VH of l«3-.i was 

again mooted, but the I'ourt said—“In this ca.se 
“ the only party who loosog anv thing is the de- 
“ feiidanl dowiihir Lall, and he is of the same 
“ perhuasion with the plaintifis,” » * f o jp 

Jess can any olijeelion be now taken by ihu de- 
“ fendant Mogul Heg, wJio Lsa Alabomedun. The 
“ right of pre-emption is of Malioinedan origin, 
“ but it hasfreiiuently been iwccptcd by Ibe liiii- 
*“ doos; and whereas, in the instnnee before the 
“ Court, no objection whatever is made to the 
“ uppliesbiUty of the law which govoniod the 
“ decision, thoCourtsare not called upon, propWo 
“ m<tiu, to refuse t<» administer lUnt law to the 
“ Hindoos.” 

In a case in 185g, the same Court quoted with 
aniirobtition, awl al- 
>.W.fliop.i«53,r.22T Calcutta 

Sudder Court mltng of 18 la. 


They did so again in 185G, atpagu 3H1 of the 
Bepoits for that year? and this brings us*t^» tlio 
ease relied on by our coHeagtn* Mr. JusUee 
Campbell, to bo found at page 85)3 of the same 
Volume. 

What was netnally decided in this case was 
that a Hindoo claimant could not on the mere 
gronml of vicinage support u claim trt pre-einp- 
timi in resiieet of an'entire estate. We think it 
pretty ele.ir, however, that, even among Mtd»<>- 
medaus, the Courts would not citrry the right of 
pri’-ouiptlon sofar n.sfhis. 'I'ln* Court, indoml, ob¬ 
serves that the grounds, upon whieh thg (Viiirts 
have li.ised llieir recognition of the right Otf pre¬ 
emption lunonir Hindoos, an*, Jint, proacrfptivi* 
U'.ige and local eiistom, and .veewnci, the justice 
and ])i’opriety of the measure to pis'veut dissen¬ 
sion by the vntroduelion of strangers. 

Now, this, we pre.sume, ispn*t'i8i'ly tlie principle 
which must be .at tbe bottom of the right lo 
pr'’-enipti<'u by vieinng>*, when that right t*-’ re¬ 
strained within reasonable limits; and it is beeauso 
this principle is to a loss degree eow’erned in 
e.v-es of tieiiiage that the right by vieinunij is 
ngaeded tiv the Mdlioiue<?.'ln Law itself as weil|cer 
than the light hy common lenanev. 

IVo aiv* not inclined to dis,sent from this ruling 
of 111'* Aera (Sudder Courl. It in no respect 
impugns, on tin* contrary if a.*.tiii alfirnK-, tlio 
(Jalculta'deeibion of )84.*L Its cffi'ct is not to 
establish among Hindoos the existence of u sepa- 
rito law or custom of jire-ennfii m distinct from 
th.it set forth in Mahmnedun liaw, but rather to 
qualify tbe a[iplieatiou of that law, and to intimate 
that the Court will not admit that right umong 
Hindoos in all casch possible among Mahoined.m 
but in (*iis'*s of doubt will look to the iiuiure of tin* 
asserti*(! lig-lit or emstom, and iihCcrtain wlictber ii 
b<* reaioti.iblc. And this appears to us a veiV 
proper view of the subject, and one eon .i,s((>ni 
with most of the eases doeiiled in the kite .Sadder 
(!ourt of Calcutta. 

We, therefnre, think the e.stablished law upon 
this s.iliject IS clear enough—that a right or cus¬ 
tom (>f jire-emption is leeogniai'd as prevailing 
among llltidoos in Bcltir and .sonn* other pm- 
vmi >•', ol Wi'steru Indi.i; that, in distrh'ts wnere 
its existence has not been judicially noticed, the 
custom will bematl'*r to be proved; tliat aiieh 
euiilom, wIhti* it exists, must be preaunied to be 
finmdedou and co-e\tensivc with the M.ihoined- 
an L‘iw upon that sultjecl, unless tlie eontrii y 
be siuiwn ; that tlie Couit may, as bcUve in Iliu- 
loos, jidmmister a modification of that law as. to 
the eireuiiislances under which the ripfit may be 
. l.iimed, where it is shown that thi cuMoni in 
th.il rtsp ’ct does not go the whole length of the 
Mahoiiu'daii L.iw of pre-emption, but that tin* 
assertion ol the light by sail must alw.ivs be pre¬ 
ceded by an observance of tlu* preliminary foim i 
pre.i'ribcd in the Mahomedan L.iw, whieh liu-ms 
appear to have been invariably observed and 
insioled on Ihruugb the whole of the eases from 
the e.iriicsl times ol which wc h.ive rt*corvl. 

In this rcquireiiKuit we see no evil, inasmuch 
as » righl of pio-emption undoubtedly tends lo 
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im 


Lhoiiii sik iiJ punlusi il |)i jii 11\ I 
au ij It IS (ItM ibli* tliiutuH, to . it w (li 

<(itiHU 1 lilts md hill (s Ii't tilt iHilit '■huiild bi 

tvt\ntu)us|j I 

It iiuv b< uotid.i 1 i/nih(,iii5 lut ihii ivtiy 
ti im emploud III toniiittnn Mith tin n lit in- , 
(1iiiin„ till iiunt ol th 11 , ht ilsfll, Shoofn, is | 
boiiovv d liom ihf* Ai i'it jud that thi "inml 
jpptll lilt(iltaihi liini'.ilf u Ilinduo t mild itol 
whi ti tji! stiinii I I V th* (otiit, jtioj t< 111) ttini 
of lilt 110 on^in t oniu11 cl vMfli tin submit 

Aid nui Kiicp tilth •‘putttuhi i ist wi miy 
ad I lint Tiosipiiiti iliiidoi mstnifi wn tui 
li 1 ltd, nor \ IS t’li ijipiK ibiliit it M do uutliu 
inv ^vei di pull I 1)V i'll <1 iinlVit until tin 
pf ml i\ I 01 illv trfliji iin It h mil ol tin | 
p I 111 tpptiii 

W ( till nil I 111 if tlio HIM on indh tiKin b^ 

Ml .1 1 li ( IIh^Ii > tils (Oil (I all I tint till 

t I ( 'i hi' 1 li Tiiiuttidi lh( /ill Ii uitlioiifHs 

lor i fin liii (111 11k h n I i lu 

Ilio hdlMi (li I Hit 
7 ’i (<■( 

lilt I! life f r. li Mir, M Moumi V li 

Kt 111)1 1 '' (111 kson Ui 1 (r ( I11J|>1 11 1 

Tfmo to pro&ont application tor spe¬ 
cial appeal—Extension ofs 

( I i \( I !0b it ) S() { 

Ml fllitnii'i h) i' j) >u (II orJii p i\s(ii />}/ till 
I’ It If ! \ill Jwi (/ A/i/m II III , (Infill 

ll I ^ ) I I /(/ I St ( 

Lab JO Ki hmiulh Hoy and oUitis, ] itifnnos 

t 7\H 

M\n( id li I 1 C howdhi 1 ) nd otmis tlpj m'c 

1,7) h; 

\h R 7 Anil io! I’ttttuinii 

ill* H h ( irt I) 111 j) iKt it ( tu ibip ill! I 
111 11 f 1 II (1 I till Mil 10 ij'i b iliiii f th 11 
units I! 1 1 H Kj I I ) a)jt) di ( s tl (iiti 1 r M 1 M 

Ah /iisliif Mn^au -Jtii Couif iii not ininu- I 
mans, but thi tmionlt o' tin Conti hue iiriud 
it the tom In ion tbit tlu dm m of tin lib '■ml 
dirlonrt ■ivimlilms lx i ti In <>u,j:)it uiidu uvnw I 
(lepoit* d .11 paj:t >i‘> of the JXiismii foi IPW), 
date I Kifh Aptil), IS wtonp iml lb it tli modi 
of (ompiitinp 111 IniK foi bunfrimt aspuial an 
ptnl is llif* snm( a iho •nodi-* ol i inipiiliiip' tin 
timi foi bnn,j;iti_ ii(,.iilu ipiu il 'lb pin oi 
iisid in Se< tioii ‘i 71 (flhi Codi of (ivil }*i > 
reduii II “till p 11 d |)usi' l)(»rl ’ TU(’ opiuion 
of the niaioiit) ol llu C inut ii. fbat Iho&i woVds 
mean soim'binjrdifl'unt born tliewoiUs ' bnnt- 
ed piuod ‘ or spot lin d pdi id * wlm b ot( tu in 
{setlion , that flie L« ,iislafait miaiit by ihoM 
wfnds toiinpoit into iheheofion lelatmfr tospui 
al appei's tliesvlrob ol the (jualihtntious, tiioib 
of extension, K( t out am d in tb< Set i ion (iih 
relating t > n gular npiae ils, mdi that it la too iiar- 
row 4 view of the oi nd Siiliwn to tioai the 
woids “prosejilK(i period’ atv inenning nonioii 
than “bmitedptnod or' speitbcdpenod,” Tkv 


It illy 111(411 tilt pi nod Jimiftd and sjnillKdin 
(bo tubd Stttiou togetki nitb tht modi ol 
(oinputiiifi tbit period, and (if exlenilhij? it uuiJtr 
spi ( ml (IK iiuistaiK es is gueu m that fVtlion 
’J b( 01 imon of th( ni ijoritv of tin* Court, tbeir- 
t K is tint Ibt loiistun tioii ('imtondod loi it 

OlMit 

I// ./inltd Trevn ~ I have oiih to mike one 
iimiik, ml tbit IS that, m diflinnr from my 
pusml barnid loluajiuis, I idbm 1 o tin opi¬ 
nion i \pie sed by tbf IdU siiddei ( oiirt ui IhbO 


The 81b Maub 18b4 
Pn s( a/ 

Tbi llonble Sir Buius I’lnod !v , Vbief 
Ju/xtiifi, iiiid tin lion bk 11 \ Iloby and 

1 IJ Ki nip, .lull'll 1 

Tt espas&er (Occupation as, or culti¬ 
vation by) 

( IS. ^(1 127 oj laiiiiJiidit \ of 1«W 

I S;( lul Apfx i! /limit il/inioi ) nvd In/ Ifi 

AJ limvl it Ai^is •>/ Pm nuh dnfal 

//, MUU Ihumhn Isbl,/(iwiww, a iL i isiiiii 
(/ lii ho > Jl iilliint ii'tli li I f) I 11 ( olliiioi 
of f/iiil I) dnil il lul till ^ iimhu lh/1 

Sbiikli 1’it.i bus. (lilt ol 111 Dilindvuts) 
Ir p II III , 

'sbdi.h Mt li|ni (i’liinlid) md 15 d loollab 
(lomiinn Itilnidint) R' p ml nh 

Ahu/vic I III! f > Il Hull 1)1111 1 1 Ap[i(lliiit 
Isoiii toi H( S|ioii It Ills 

(1 u| ill m H I 11 p fl I dill iti 1 '' I" 

I ( 1 nil i ((> 1 I I * 11 1 I V i \ ( it 

1 n II tiktii in 1 lit n ( ' i " h th i 

lull I ( ! l SLI Ills ( llj li 1 111 t 11 I VI 1. 

Ibis c ise ihi u^pombiit ?1tib)ni w is 
jliintifl in lln (oiiit bi low Ibi suit wi tin 
tlu d livfij ot 11 jiottnb foi 10 btigibs md 7 
(oitubs of lind 4l tbs uni ot 2 lujiii .md 
h iitui bn a fetm ol tin \i its J bo jluinlifl 
III bu plaint, diKd thi lei >S. pt mbii IBIO, 
uid 111 d oil the (dll ot fht s.iui iiionlh, alk/ed 
tlutlu In Id tlu 1 Olds 11 ipiLsluni iindoi itjioUib 
dilidilid Pouo 12 51 Mooli (( {«oin spun bug 
wi'h till ith ot (luintii lhTl)foi j.tiiini)t 1 
Kill, ‘ (bat ilthungb tin trim of tin pdlib 
‘ i\ini((l 111 12l)(j )tt lu «a in possi ssion ol the 
joii land inJ bdd p scisum in !2()( bj nii ini 
‘ of (uliiv iling tlu 1 uul" In his statiuuiit niinle 
diet > i* flit lb pul y (')llt( toi hi illegid that bo 
hid been in ptissi ssion 2i) oi 2 > ytots as 4 joU*- 
I (bn 

I The d femdant Peei Biik, m answer to the 
plaintifl s O.ISI, stated that the lands in qutstiofi 
pirlaming to the ipiit-hee Imds of Min,jum 
Mooflee neio lesni lul by tin rdiiindn in 1261 
Aloolkte, and weie iii nis kliaa possession, that 
the (1 l( idanl link loollali was pntiui'dai', bnd 
tbit bt fine the pnfnt' wu glinted to him md 
dltr the jioUaU had been ^uttM to the plaint- 
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T 1 - -Tr f 

ill, i'l:. on 4j(h. 18(il IMnollti’t' (k>uv'<- 

. povlinjf -witli 16th J.inuaTy IH U), upon the? 

applu'atiqn of I’por Bnx ouu of llio <ii-ivn(innt« 

, and Manainm Mooth'e, a pomtuenf Ip.isp waa 
}rr»>ti*dl to theoj by (ho yonond n‘ i)t the ront ot 
.1 rufU'iM} that aftpr the expiiiitioti of (he plaint* 
ill N tenipor-iry Icaw ju 1**166 MoolKoe (oorios* 
pondinjj with January IS19) th'* delinulnnt, b) 
virtue of (ho purmanoiil lenv* jyrimti d to luin, fu* 

, teiod upon the land's and lOwed On^m -vulh patWy, 
and limit houses theieon for dwelhtijf pUrpoaes. 
t J'hi* Deputy Oollector ilnmiased the «mt upon 
thr wnmnd tli.lt tiie pUintllThiil not pr ived thai i 
he lul been in piHsissIoo 12 vents, and al'So | 

* ii[«)n the mound tint the plaintiff lutin?; tiken j 
a leise whnh espred in 1266, had no njt^bl In , 
the hneh itier I be li use had run out, The i 
Ofht iuinc Jiidse of I’tnni'ah, Mr Moms Reau- 
iiu( innmd (ued'cmon of th > Deputy t'ol- 
h*'|o ind let oided his judgment in the follow- 
iny w inls ‘ It .ippeaiw to me established that 

‘ (111 phiiiitiir hiis »ii^hl 111 ou'upmey h’oin h(s 
*' (ennievfoi up'anuK o( 12 years, and revernlue 

* ‘ (ht dpcnioi) of the Depulv ('ulleefor, decree .% 

'* pottah It *2 nipeis 8 .mins for 10* veins” 
Tills nna a aery unsatisf.Kfofy .uid e.mh'fis 
mode of del iditiis the else eonsidi rinp; Ui.it one 
m ittei III dispute betrnsii the jnrties was, whe¬ 
ther plaintiff or ilefend'itif w is in possession ni , 
l'2(i" Moolkee, andlliat the Judgt was reieiBiiio 
a dm won rt tlu> Deputy f’ollei toi upon a ijuer-j 

' 1 ion of taef He ouTht to it ive found the Iji ts 
in sueh II maiinei as to enable this t’ourt to to- 
vis w his deeision in the evnit of <i speeril appeal 
upon a point oflnv It is important foi u-to 
know whethet the 12 jeius’ ten.iney of which the j 
Jndee speaks was a tenancy eliding in 1266 j 
Mooikee, oi win therhe* in< lodes in (hosi'fOyi iin 
.my portion of 1267 Mooikee The pliinfiftl 
States that lie held ovei lO 12(>7 Tho doiendaof , 
Slates that, upon tlje e>.pu ituui oi the {>1 iintnl V . 
pottah in i‘2tJ<), the deloiidinf cuteied in virtue* 
of the (leimanent Jeaie cri.mled to Iiiin It the I 
jphmfiff ceased to hold at the e^piiaMon of liH 
’ Icise in ]*2C(} Mooikee, he eea‘«e<l to luihl befmy 
Act X of 18,>{J was piisstjd. If In* hi Id ov er aftoi 
flu cTplmf loii of Ins letrse up to the time of filing,, 
}n8 plaint, he had possession up to the <}th Sep¬ 
tember 1821), a date subsetjuent teJ tlie day fiswl 
lot its coniineneeinent by Section 176, fm Um Act 
received the assent of the Dovernoi-tJcnerai on 
the 29th of Apid 1851), .ind took efiect horn the 
1st of Auyusf 18 50 Rcit even, if ht* held <wr 
aft(‘r the expiration of flic lease gnlited la 1261, 
Jie was a trespasser, .uid wa* consequently a trys- 
passei when Aef X of 1829 was p.issed, aS wnHat 
when It came into operation, unless lie hold with 
the eon''cnt of tho pntneedar; or if a parmanetit 
leisp w.i« cfrautcd to the defond.iut Peer Bti);, as 
alleged by him, uni 'ss Peer Bux also iissonfed 
We think that an oceupttion as a (resjutasei 
or a cultivation In a ti esp isser could not oonfet* 
a right under Act X of 1859 and that it could 
not he taken into account in considering whe¬ 
ther the plainlifl' had occupied as a ryot for 12 
, ycais. 


UT 

j 'I’hC iju-fu nnisl lx* remanded to (he Judge who 
Will instruct the limt Cotul to detei mine whethm* 
the plainfift ifo^itifiucd to uptujiy or enltivaty 
after tin* expirnnon of the loase piuuted to him in» 
1*261. If .so, whrlher he occupied with the con¬ 
sent of the pntnoedar and of the Other defendant 
' for eitlter and whicli of (hen*; and yrliettiei a 
permuient l^’tse wa* gianted to (in* deleiidant 
Peel Rux as alleged by him llpon (he return 
of the finding wi* thmk th.if this ease ought to go 
to a Full neneh for deitsioii, ns it uvi> involve 
important ipmstinns for conHideratioil as to the 
effect of Srwtiim (J Vet X of 18.5'i. 

t 

Tho Kith Maicli 1864 
• /bevc/’/ 

The IJoii’ble (1. B Trevor, (1. Loi 1i, and H V 
JJ lylev, s. 

fglale In execution of decree iov rent 
“^Ho appeal nor reg'ular suit. 

(\s( No “Otflxoi, 

Sprint! Ippralfrom a lit(‘luoii pu'.vr/l In/ i\Fi ./ 
f’ I) Ju !'! nf tiJnjh, ilahth th* 

\0/h No! etttht t 18()2, uvumi' u ib,n/o« itf 
Mimli'if MakoHiJ P^uznn h'litn I'rthttpa! 
Sudda Amf'eH of thn* Dtslm'l, dnOd tin *'it^ 
J>mr 1862. 

Iluttan Monee Dissei* (I’lniifilf^ \}i/t(‘Uin(, 

VI! Il\ 

Kalctkisspii Ohui keibiiffi' and othci', 

(Difi 1*1 mlA) Uvxpnidi'nH 

Babnoi ('htindu Uludhuh (Ho‘t> and Su’vnmfh 
Ap,>elhBt 

liahoo Mitievftill^h/oh i/cr fut I’espondeiits 

Sterimi 151 \ot X of I5VI bii, ati.-iilii •..ii liv i 
lu 1/mint-drlito) to Wt a, idr aailrm ixniCion ,ii i 
ilrt'ie fiiriowii ofiiiit Ni 1)1 icai Iiiw fHI n nr (iiii 1 
of li {lull ctor pi s<ii iftrr ifniifo anf nfniiui' (u ilir 
o*r alioii till nx»t 

Juitzrei Timor <tvd Toi h —Tiirs ease ha* Iwi n 
sent up to Us foi di'CHionon iciminf (daiiifl.r- 
emc of opini m betweou Mr .fti-ln <* I5ayle> and 
Mr. Justwa n Jiiclvsm, btfor* whom it Wi» 
firrt hcaTiJ. Tin* tpicbiion wc ilie called upon to 
decide is, whethei a. tinimf, whose tenuie his 
bheit sold in execution of a ilceree lot* rent m eiu 
ing oti th It tenuie Undei the pnnfswni. fWH.i tmn 
lOJ Act y, of 18.J9. c.in bring an .iition m the 
Civil OouH^o scl aside thit sale 
After h •miiig the tii|[umi‘'nt of the pieador for 
Ihu apiiclient, we at*© of opinion that, under tin* 
pniyisions df Rectum J51 Act X of *859, no suit 
can bn instituted by a tannnt lo set aside the galj, 
by order of th« < !oll«t5tor, of bis Uinoi e in cxei ului.i 
of a decree fin rent accruing thereon, and that the 
CoUeetor'© order i» that respect is final hi>i tk.n 
107 of th© above A^f expressly pron h s fin tlm 
institution of a »ait by » third psHy within on't 
year fr'wnth© dt^t© «f the CoUet-tur’s judgment 
reject .fig die cWrti of euch thiid parly to fhe 
teauwB * but »0 such remedy is providtid fin a dc» 
fiiifitbg tenant against whom a decree for rent 
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Jnfi Wci( jmssttj aiul n luw tcnuu i-> soldfoi ilu 1 
unfs (Wduin^ tkT(ou jn tvsuUoli of w li 1 
'I'liti If ri)is of Sei'hon an t vjtjii'' — 
fiiit no yiil I ol » (’oll( (or ami lUrnet mil, 
wliitrijrtiftlii f f lutuni tiltiKof, f'lwU Im, of«n (o 

H\1M )» <11 HppPll, athplWlM ijuil ' 

jtiouiUd in tin Act hiiUvn 160, tm ajifical j 
fjilu till uri^nnnt of l (olhnloi iii "sUii! above j 
loo IS pfimitltU, 01 lu suits bsltw tliflt 

MtiTi ulidi nn*\ ijuistionol i /Ut, ttswt loitli 5u 
hti lion 1 > t, is at issuf , but tliiu tfi no ftjiiH al m 
ittjin t of m wdtt pmtfl afltrdtau* luu itn \t- 

* iition thmof, Jior » many suit b< brou|ibt b) 
the icnAnt to set isiik live sal<,foi the law, is 
lull flown in Sfftion 1 »1, deUaus that sueU 
fiidtisaie yot ojitti ton vision Ami tins wmil 

* 11 vision’leiilcH.s not nki to this powefe LOutCueU 
on (Vmmihsiom PS ni«l th< IJoiid of llevoniif by 
till IvUn jMit f>1 Siftton J ij, but tn any revi-i 

lot) bj any otlui .Judioil ( < iirt wliitlici smh 
kivisjoji In. sought ui llu slit|H ol T Sint m a Civil 

< Hint 01 in iny otlis-r way Uiul i tins vhw of 
tin l»v\, w< tbuik tlut tin nut ol tin plijnlifl 
iini I domisfd md wt lonfiiiu tin onki of 
tin Li IM 1 ( lilt with cost 

1// 1) Ui< Itnu/ii/ — \s 1 slull piolnbly li nc 

t, iHonii mb foi til jinljiiuntol my tolloiuriKs 
imII liivi I <11 aH<n in ibis i is< 1 li ivi tins 
ml oiinvvKM ifli 1 lifiiiin. « ^unn nt of min il 

* III till ‘-idf 0[ I d '() iiiv < wn opinum lu tbntie- 
tiumt J s(ill tlinik (in wltnb viiw i bfbsio 
ni\ (till inns toneui) tint boftion J*!! A<t A 

< i Is lO 1) If 11 < jut ii nit by u,jnd fmoiit debtoi 
to s( I isidi I siU bill by a^tofbetoi undoi 
Alt \1II of 1SJ5. t, e m exfottionof ade- 
lut lot ui< Us ol tent ifimuig on Ibi timui 
tims sold r ticiii baidlv add moio |ietbaph 
on tills } oint thill to «i)3 lba(jjtbe woids ot Sii 
liott 151, takfii in thin loiral uA inui<r niidom- 
Mtiiclioii, lu such Is not to adftdt of aiifjnlu 

inf 1 mu too Ik I e rimniL tkit J wis wioii’j m 
ippKillnding that aft appi d would lu to fht 
( ominissionH, tin. {j™*'**'! etmtioUiiij/?< tiw e/t 
antbbufi, /<j (Ilf IS not an O’Cft iifuc., 

niittit It is tine tlmt fbt. ithUU ift Ibtt tin. 
JKf;is]|tuu has iji.uukd no ruiml) m ivisisof 
siUh hki this, btioiild any ipii^ulaiiij ouur, but 
itTifoi Uu LcfriHlalure to leoWv iN own omis- 
siot nui tilt sub)tff migtil m tlmt \iiw bo 
bioin’lit to Its nolict in the us^ial tt ly. 


/Vftfo A/, (hu/ find th< flon ld( 

SA dill >)in ifh Jvdgt, Iff Siniiul Appfiil 

No ') 7 ' / Itm.l 

Jsshui (jiliosi (Dtt nluit) Ihpondiid, 

P (ifi III, 


'Ibt 17(b Mmh IkOI* • ' i 

Preunt ^ 

Tlip lloribte Sip Ikunes l\‘»itoek, Kt, (hl^f 
e inri tiie Hoii'blp Jsli6mbooit(d|i I’midit, 

Jmim 

S&bancement- €!oitftit%in and rifflitii 
ot Satyotft-^Specitt^ Ajjipeal " 

{'is( Mo 74|J ot IhftS ubiltsy Atk X of l4*u‘l 
Pehimti fvt inn a of fnds:tti(nt pasnid on tie 
2*irf SefKfmir itfru}, Ip the ll^n*hle Sir lia/»L<f 

• M ,o«sl 1ft t ftiitlnu»ti «ul \ tw HO? tilWi- Mid ‘i?l pf fcWl. 

O'/< W « ftmllOl h HstS\i.ly» ^ 


Mr Janie''11 iljs kl’iua tifi; Aipillimf, Oppoiih 

pCo iif 

A/<aWs W a Montrion iiul II 7] Tiiiuali lot 
Fftitiomi. 

riietomlitiiJiandtijiUis ofivots, rtli'st tfimr< fwn* 
niuKii) nufi th 1 ‘tmviwiit sen! in t, <1 p il n I 
an «(atuf blit til ooiitrati in) on lots mi I, '•uluti ii 
pititu dl> wu lt<l In liJ> tlip /(.I on I i w t U 
(11 oil to bi th 1 jiiop/itii is if thi liimjs li<m J7U10 
IsP they wiif pHvmutfl timu ^nntni' ji t ilu 01 
It ft PS l» lyoif fm 11101 f ttuD 10 yi It ami < uld not 
Ihtuftn Isof tuftt <3 mis with h n liliri 11 hi i ol 
111 die s tl Aflir lb il tioi V ISl , tl v 

i ill I (,11 ill ise» «t inv nil ml t'li him 1 iu ttr 
llu itU } stm irte ol Sp non 2 ti jilii in Vlit C 
ISII 1 as s 111 |u(ulolj I 11 tf'iis fTauiul (ui 
to kl.. w Riiilducil vilid 

In diis list II w IS ailniilo 1 llu llu vjiliii ffllie 
pudint hit nmea 11 Uui i diil'tiu i unv i 
tl th< cvp list <1 tin n i md tin llu n ii i 
iiquired hi Siction P \<i \ 1 J lO 1 id I i i 

stntd btliro tin <iil of (l\l n du ten pis 
tedm, tUit foi win U <ii!ims i t w \s tlm I 
I pin lMin„ sim 1 widi til it It di d tend nt 1 <1 
ft ui.Ut to quil KCOrdnig 1 Semi 11 tin '"Ut i I 
Limit nltn ilois not yne inni a 11,. hi ol Ol np ni. im I i 
‘sutioii f> tt\ lioldnip I I J-'vcii'* I ut t J A 1 X. l 
Is ) till! fjn the il lindaiit (i niini„ ihut lu u is 

not liolliu„ foi ft (isiil itrin, and tliii lu« ti »i > ( n 

menu 1 snuft tin Imuniuni Siitl mm) w nil ho 
IhfutialiK to hue 111 1 nanci < i umu I n 1 ti 

turn a tuit of pOs#i i n il tfii t tl 11 t *u i( i ii 1 

hift ‘mi'll) t< mid n it n}.iet as t tin unt lo hi jul 
foi tbi tin lie Itui It L mg adinntcd tl at lu in I » 
nidit of 11 upamy undu Aa \ of Ikil It w is 
(itli i I to h 11 0 i flit ai d iquitutik lau Whal i 1 1 i 
(Uui fijuil »bl deptml on th( vihu «t du prod uu. an I 
to t U pro ho 111 n 

VltirUn IXiniinint 'sittlniunt md btf r V f V 
iflhVl In Id ol ormpaiiil wasu laiquiudli uv 
'ni uh by lu Uling or inluvotmg Und t i a |uu t i 
I tJ <eu8 V\Inn tlmt kr I u attd Uk iigin, sdioi^ 
iter land 11 ml ry us ha m_ ii.,ldH of ouuimty h nit 
bt mtifled lo In Id itji fair and <qtitt ihk iai» tlni 
k wing It lo thi < oiiTt to detuiiiim, in run lam I 
insmiU, what IS a tail and nnytahl riu I i It fan 
kiiii equitabli, ii iiiwst be so rfrtttiuls I ith pirti 

VI lion tliMi js iio (ontuit and (be Stiit lU il t imifa 
jlKin diKs pot apply, tlu nof i«ni ot, 1 \ ortbi j mg i id 
uiitivftfiiik btcyim Ui piiqniu 11 itilu ^ d nudi r 
I ill be, by ouujnms ■with iln toiisuii ot tin /(mmlu 
mii ji\lnf,rtiut r the land to bun bu nu iiuiUi 1 
[ lo till proytHtri hqi ol the sml tiuilli ujil be shonkl 

ii piiti ft right ot It ntMinv by \ntui et Aot X ol 
I' lit 

lilt obpfli « U'It this Tourt Of spuial iliymtl had 
(ktikdinuii 1 lUaot m ilns < as*, •« is la 11 not tiui 
hi inns lid has tin iurtge btlovy bad found tlio ticts 
aptiialh, and bis fiiuhuywAs m the nature d a siwial 
tuditi U tiuratoi ,111 lixiiiji; llu Aut, hi hil im- 
pjonrh (k buleduiuin itims (rpui tb value ol ibj 
gi m I r duti of till und, this (otat hail Uit powii <u 
HpuiAtupint ti disallow thoik Items 

Th Chef Ju\liit -*• T«f8 W.H an ippUelfion fbi 
aitviewol till, jud^inmt rklivetetljii tin* MKCial 
appeal Mo 072 ot ISbl, indsuit in whieii Mi. 
Janies I hits wus tile piotutiH andlsshtu Uhose 
tke ikitu^surtf 
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Tile suit (o’recover n111 ior tliu ^Vll(n, in tho (nuvue«f I fl(,{uH} fh« 

\cin JUCiH Hi H. at an enhaiiwl rat**, upon ilie lwin»<‘<l Couuh'I, Mi*« Monlnou, •wlialliw ho now 
^sii'ouud t(n‘ vahwi'of tho produeo luul iiuTonsoJ oontouded <h.il tin; Cwni’i kdow ouijhl tijwui th<; 
othmviso thau hj thu Qgoucy or at tlu» oKponse ovidemso In Inxve found lhat llin land had bt'<uJ 
of the lyot. ^ ‘ ^ held at a (iJkwl rate •from the time of the'l’er- 

The rent fonnetly paid was at the rate of 5 thaueht iiiettteineTit., InJ admlUnd that the de- 
uuiifi*- 4 pie ■ft*'*’. i’<-‘ntMh. • temkut Isstiur (ihot'e was nut a tyomirroreo rvi.t; 

The plaintUf hv a pilliet serv( d nefoM'the o\- and hc Uirttim’ pt.ited thi^t the defendiml would 
piiation of the year 12()7, ehiittvcd to etthanoe the I'atlier pot hold at aJued vent, 
rent to 1 nipw> per beej'ah * ^ ' Tlie leanied <'on»u.el hi an eWiot'attj ai^ument 

I’he ease in Ine fuNt iitstaiiee was tried before proceedid to eoufidef what wifpi* the hiatus and 
tlie Native Dejmty t'olleidor, who awawh-ii to tiie ri;jh{ia <?fa ryot Vothre the i'ernianeiit iSetth uu-ni/ 
plaint id" the tull atuouui < laiiued. The enso w.,*, and whai they weio atk-rwaiHls. Tint he foiled to 
oppeah'd to the Zlllah Jiidiie, who inodified the give any e sjict definition o< sueh 8,(atUii fttid riphts 
duroe of the Deputy'Colh ctor, and t'ved thi* t’Jieipt tlmf they wn re ^ iM.hmiJiV’ 
rental 10 ■luims H pie a bueeah. It ia md uet'e« ary to i onsider \Vhat were (he 

rpnn special appeal to I Ida Court, the Ca&e rightei of the iuteieni hertnhtary lyots, or wen »<’ 

wiis rennuded upon the {jiOuyid of un error in the ryota at tlie time of the Pemaiujnt Settli'- 
puiiil ol l.iw. I'ljd upon theM'Cond trial the same inJipl,, for it has not bciii toiiiid m this case that 
fcunii'd duiljrc' nnmded 0 aniniHper hw't.th. (he holding ol the dc teiidin't, oi of ihoHc' thjongh|j 

Upon upjieul iiyaind the lust numtioued deei- whom he < 1.cine, c oiinin need liefoio llie .date of 

«ion, tills (’ouit, altei a tarehil eonahleration of the Pcrni.nient SeUiemeid. There w.i. no finding 
the c-ase, and of the nignineiits whieli had htcii of flie Lower (joUil to that eih el; and there 
.iddueed in sujipojt of tin !i]ipetd, eonwdf'red that, was no appeal pieferuid upon tin "i 0111^1 d that 
aeeo^ding to (he faets lontnl i>y the Judge (in (he tImre ought to have Iksui aucli .< hinlingf In- 
!. ituie of'i sjieetal \erdttt), rupee 1-8 a beosrtth deed, e\eu if the d(‘tend.in(N own t(a( nn u( lie 
w IS a lair and ocpnlalde rent tor the iimtan lauds, uecepted, there is notidng to slew (ln( hio 
nid deenli d (hilt theptiilmdl tyas eiitiried (o on- holdntg cotumeneed more linn do u. ago 
h niee tlm rent lor those 1 mds lo the lull aitionnl, We were told th d the jo.t 1 hums oi the icots 
oliiinud In his iiotiie, nr 1 rupee per heegali. were allogetln'r oveilooked mid hireotli n at* (In' 
When (he (.ase wtw fiiM argued upon appeal time of the I'ermumnt Sct(lenient, nml I was 
beloK'this Court, the serviee of the nolite to rcdtwd by the learned Counsel, ui thi'eouiseof 
<nl. iiiee was adinititjd, and it was also admitted hi- argnim at, to a book pUblishi'd in Oaleutta in 
Hut the detlmdaut w,»h a tenant hiiiing a light Isd-i, wliielihe put info my hands, aiid vhiiii I 
id oci npanev. The only ((uerlion that (•hen hasf^iuee 1 end, entitled “X ISIemoiv on Ihe laind 
made, or wdnch li.is been uiJido bcfoie this C’ourt Tenure and Priueiples of TiiMition iu luuipnl, 
tioni lirst to hot until .i resiew ol judgment wafc by 11 Civilitm” But ct is nol hi eause the ryots 
iip[>liod tor, was wliellHi the uiuouiittlsed by the of rhut doy may have had liphis which w<te 
Jjowir Appeliute Court was fan and ecputible, tiien overiookc'd', and which thev may eotu.e- 
uud, if iio(, what wan u fair and et|uitabte rent. cjuently hate beck unahle to prove in n'Ohkrn ' 
Mr. filoiifctioii, who appc-ar<sl on behalt of the times, that ryots trliotfe holdings eonnnem ed sim i 
d'lmidiint, for the fif-t ttmo only upon the apph- [ the date of the Peuu.inent Scf(h men! are to b • 
eiuon toi a review'of judgme nt, e uninonetd his licld entitled to rights wliieli never beloit'/’d (o 
iirgunient bv oalliiig the aUentron of the Court thcuu, imd to be put on a p.trwith the arnunt 
to 111 “ .statement of the d(‘feiiil.it)t that he'had hereditary ryofo. 

jmid iiipees 5-1- per beegali for the lastdtO years, 'J'he leorm'd Counsel for the delbndanf laid it 
If that hu t luld been provasl at the tri.d, the down as a familiar doetjnle with Juristis., tb.if 
deknditi t, by virtue of tlv provjsSons of rieetion Primitive Six lOtie.s deal with at.nrrs rather lb.in 
4 Ai t \ of 185h, would have been entitled to ft with con trad , and Iw' re'Punllo the airthoi ,(} 
premnijilion in his favor that the laud h^d been of the well ktiowu llotfbleand learned .luthoT of 
jield at thill unit from the timt of the IVrfoammt '* Ancient Law’* It appe.ir,s (o me howeiu th.it 
|Setllem«rit, indcits the coptnity had been aim Wn, ' the eondtfion and rig tits of tho.se i)ots u( leriHl. 
01 miles,rt had been proved that sueh icuit wa.s wboso lenufc, ootmuenei'd tince the d.iU* of the 
lixod at some hitfo* period; und if it had heem. t’cimainnitriettleuieut, depend not np.in siatua, 
found ttiat the laud Lsd>ee« Indd at a fixed rate but n;?on contraet, ami upon the 1 iWM*nd Itegu- 
of rent from the time of the Feniginent Settle-. hrfious whieh have bmi speelfi'.dly eiweled. 
nient, he would haie be en entitled urtder Section i The evils which fhfe Feiinftueid ^et(Icmeu( was 
8 ot tho A fit toeoiiimuo to fcold nt tlmi rent, and | iijiended fo mnedy fiec' sc lonlli "u tbehth Article 
no (]ue8tuin could have arisen as to vthut was a j of the rrochimatiwi of the JKiid Mrnih 'ITifii 
foil-and cuinii ible rate. , flegubition I of flint ycjal, riei tion 7), of 

No diiim was evi,rM't('i>on behalf of the de- whli’h 1 Kill iivd IhP loHowir g aliort esttaci- — 
iendmil, in any sUgc ol the proCeedingfi, of aj 'I'be fjovernor-tfi^nnal in (’luucil trusts tlnil 
light to hold ut ii itxed rate ol (ive twtius four tin* jir'jnietors of hmd, sen ilile of the benefh. 
pU'jii'r beegaJbnpon the ground tlmt he had held conb 1 us 111 port them bv the ]mhuc aawc'smetit 
at that from the tune of the permanent. being tixed for ever, will e?w( t! ihemsolvc s in ihe 
Hcdlleuieni sraitivutiou of thesr hmXs, under (he cMlatnlf 
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tUit tlii’y wiU frnjoy o\clu<nvi Iv tl»( fruits of thoir 
owa jrooU ntitiagi'Djetit j.»d jnduHtiy, mij thaf no 
duiuftud will <?vi‘r be maflo npou tbctn or their 
or SU( ressor-i for an auptouifation <>f fho 
public asscssiuctil m c ortfl<*<ptP«( e of the improve* 
of then lenpertivo estates " 

The bene/it> infeusied to be secured bv the 
now 'ivstetu, and (he jitcessity foi dcpntiias: the 
Kovenue uutijonties of their judicial p iweis, wete 
pointsd out lu the pieaifible to EPj»u;laltrtn tJ of 
J.?9d, whu’U Miiy be lead with much ush'intake 
Ht juns as fullorts — 

“ In the Biitish Temtoiies in Bi'iigid, ttie 
greats*! pait of tlu luiieuals requited loi the 
nua>etou!» ttud valmbb nuouhu tujes^nd most 
of thi other prim ipil ailicles of sxpoi* are the 
piodusc of the lands it follows tb it the (oni 
tneue, and ccm<seqaentl} tlie w ilth of fheeoun- 
1i^ must iiifK I'O HI piopiition (o the esfensioi 
lof its afn|ult!iu. Rut i( is not To* tommi nml 
purpsiaeS alone that the i ncouuitfi ms nt of ii'u- 
(uliuie Is I ssentfal to the welfait'< {th ’ pio- 
timis Tbs Iliiido) who bum the body ol lln 
])yoph, ai«> ooiiipdhd, by tlu diet sfes of i 1 Jiion 
to si lul sililv ups)u the puisliUL of tin lamls 
for subsi Uiu,i , and Uu ^miei ihty of uu b oflhe 
fowii (isids ol tn nitives is i> ’ not ofthit 
pii uiisKui in, tiom hilit ti md^xity, in 
suuil u pieUsinunt flu sitiuBive fniluis oi 
sis slim tion of tlu srops tint o tisiotully aus » 
fi nu sli m^br oi munditiou, i mums qus use 
irn nnlil) toUovis 1 by Immie, the layasrei of 
'wbishai tfltcbi lly by the tuhivatois of Hu 
asnl an I the m iniifnctareib, bom whose labors tlio 
rountry ds lives } )th ifs. subsist«nce and a(%lth. 
hvpiuenii hivni}» evipoed that adequate sitp 
phi of {»rain aie not obtainable from abroad ui 
s( as < 1 wncity, the fomili) mqst neoessMily 
«oMtiiiue suhjt (t u> these ealamitK Sj unfit the prn- 
piiiti)"', find iiiftaahi > of th< lands skall have ih 
/Hifiiof of tm I easin' the nii>nl>er of fhe re w non?, 
imhinhiienlH an I olhei arh/lctaf works, hi/which 
m <k pxal di^'tee, the unttinely tessittiOn of the pi¬ 
nt had itfim mai/ be pt omded agamf, and ihr 
1 mds pi Jeitetl frow tmndaUon . und as a neus- 
h iiy t oneupieme, the stoeV of a;f am la the conn* 
tiy atldijje shall always bo suftuent to supply 
those oixasional but loxs extensive dtficuacies m 
tlu anhual piodoet, whnh tnOy lie evputedto 
o( { ur, notwithstanding tlu adoption of the ibov» 
pie<aut»ouB to obviate them Ih ffffCt theiie m 
pi opfinsnts til OS '!« ultns c, which tmd ncccssai dp 
be Jallowed hij the tni rtast of coery u) tick of 
produce, has acioiibmeli/bemonpofthepninan/ 
ohfeit\ to which the aUiiitim df Untisn dlc^ 
mmiih otitm has been dneefed ?« 1/4 at tangi meats 
fof thi iHinnat (lownmi^iitf (hcHeptovinces 
j-U being thf isco fandiitnen^u mgasm ah' nsentwl 
to the atiinmnniief it, the.pr 0 pe 1 dp i« the Soithsas 
fiein dci Idrid to he xwstodm thc't^anihcMer^ tcid 
then prune payahk to fkawt fpsie!^ frotn eaek estate 
hut In c fjcedjot ev<r ThOsb tpeasdres kaoe at 
once xwtered it the inttpmt of we pfoprtctori to 
impfope their estates, and gitm wm the means 
oj raising the finds tkt^essai v fOr thai piprnme 
'1 he property m the sod was otwfia befoie iorttls 


ally dei laiod to be visted Hi the litudholdei'f, >ioi 
une th(y allow!d b> tiaasfer s^ch nghfs as thn/ 
did posuis, 01 till 1 C laaneg upon the (reddof 
then tenniM, without the ptedfons sain Hon of 
doennyteHt With icspoet to the publiu de 
maud upon eieh estate it was luble to annual or 
fiequent vmfttion at the dHoietion of tlotmi- 
lueul The amount of it was h\ut upon au 
estimate formed by _tht, publif* officers of the 
aggregate of fUe rents pat ible bylh< tyotsor 
tenants for esK'b btegah of lau I in tulfivatum, 
(tf which, after deducting the cxpetiHS of lollei - 
tion, t<n eleveiifhs i/nu usuilU eoisidmid as 
the light of the public, and the re in nndoi the 
duie ot tlu. hmiiiobkr Ribisal niy thi saui 
lequlnd of him was follow f by ins rtiupiil 
fi un the nutia{,emeiit of In )Hnda,andfic pub¬ 
lic, dufs were eit lit i let in fniii ot collcctea by 
lu ofluc.! of (iovcnunc»nt ind the iOu< m n- 
fioncd shine >i th luubiobl i, oi su li sum i>, 
spcuil cuslom (II lh« oibis of fl ivcirmn nt 
iinghl tuve, fived, wi ptifloliinlv lli fiuiiui 
OI it >m fill. ]niblie iu I^ulv U7u i th ulnisiiu 
of tiiUnaltofi nn piilintii i idj <1 uhiiifO 
Osniment, Jiidcmi tin pos noon <{ tin put/iir 
ii, Wits Hill eifam, tin hi i idiloi't la i U o'di i hid 
hltk in hit (mi nt t > mip/oi 1 1 i dot oit t mom d 
mn 1 ad CO int otti nrniicid t n inhoi I th it mpitat 
in the pat chan oi imjiovt Hint <f Iml unii t 
not only tin ptofithutthi scium to< th uipiUd 
tnelf wot sn pirca/tout ^1 iu nme cause , 
tlicietmo, whult piixiiKd tin luqnovt incid of 
1 1 11, il3pri< lated Its 'iiliK bintlui inousun , 
howc-vei, are escential to the ill nnmeul oMlu 
inipoitani objret abou stated eVH epH'-ti ms 
betwevli (j-overnnumt and tlu linlhoideis le- 
epectnig the assessnienl and e ollee liou of the pub- 
In reivonuc, and disputed < 1 iinis between Mi 
lafki andfhoii rvols, oi ithei poisons emtenuei 
in the tollee fiem of then rinifs, have hlflu ito he e ii 
m the Comt^ of Maul jAdiwbit oi iltieim 
Coans The* folb e loih of the Kevenue pit side 
in tbe-e Coiut us Judge's, and an appeal lies fio a 
then de < i nm to the, iioard of Revenue*, and fioin 
the decrees of fhat Hoard to the Goveniur-lfeiu i i> 
HI Oonneil ,u fhe i>e*patlmeid of Revenue llu* 
propnetirs cm mwer consiejei the piniieie*s 
wliithhaye been couHied upon fhapi as secuie*, 
whilst the Rp\inuu* Offie cixs aie; vestejd with those* 
yudicul powers. Exi,lastve of the obieclions 
ansing to these Courts fiom the firegulai. sum- 
marv, and often t r-parte proceedings, and fi oiu 
fhe Colketors being obliged to suspend the exc'i- 
Vise* of tlimr jndKinl functions whenevr'r tliey 
inteileie with fheu finamiol daUes, H is obvious 
th^t, |f the ReguUtions feu asseswog and e di¬ 
luting the pubhe- levenue are infringed* the Re¬ 
venue OfSctirs themtelvcs must betheaggus- 
«e»s, and that mdividauk who have been wiemgoei 
by them in oue oapae ity can never hojie tel obtim 
ieelix,6y fiom them in .molher Ifhev flni/mi>al 
ocotipattons ei(ually dtiguabfy them fat adimtin- 
iering the laws between the pt opriefot s oJ land 
and Mew tenants Odier security, ihitefote, mud 
hi gtpen fa landed propm^ and b) fhe rtg/rti at- 
t irked to It, before the dcstt cd impt onetnents m 
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(m be to be effutU (ht 

vtnmittl mifei fimul ff«// of tht pomrof m- 
/rui^ingf Mi exeeufm iopuittp^ ihi f%ht,aiKi 
ptmhi^ee ufiiih, <ni pJiereumg ihe 
atlktiulp, tt bas confer) td on flu lanUhi Idt C'> 
flu HiVtimf Offiicrs mw^t hi depimd tf lUi 
ntdumlpim(i\ All iinaitcul oi Ibe 

lu, wUoi (lap itul Hndui tin Utjuia^wtisi. m^at 
111* sul>)t(<Ki to tb' pOf'«i/niM o( (’ouHs oi 
JilnUuio 'oiH iintenilcU bji Juilgi s'vyb > Iroui 
till 11 offiaal Mtuuuns md tin ufttni'i' ot tbmt 
tuisth, ilall not only b*'wholly uumterutal in 
tlip losiilt! f then (kii joim, but bound to dtiiib 
impaituilh betwtin tin* publu' and Ibo pio- 
I iji tins ol 1 ind and «l»o Ik lwi.ui U«* Utti r md 
tiiiu tmunts Till t olli ((()*•» of the Koviniu 
imiht not onlv bo dao-'tal of tbi jiowii ol do* 
ndmp: upon till!! o-wn loa bm undoiod ameri- 
ildi loi tJuiu to tho Uouil'j ol Juduuluu, mid 

\ I 111 it tin piiblK dmn subjatto ip rwniitiro 

<iM itum lui fViiY txaitiou t,Mftdinj» ibi aiuimnl 
wmill till\ ni authini/ d to dimund cut bcliUl 
«t ibt publii, and lor tce»> doviatiou boia tin 
lv( ulatiuia piosDibt I loi the tollatioii (tit 
pouii will fhtn rad tn tin ermtry by iihxli 
Jh( / i^'lifs 11 sled 11 Hu Imrlholdert by tin Rei'it 
latioui uai be trif) luped m th Oahu uf luniltd 
pivpiihi ufieriid hind r iid, in louiftpuua, 
luonit Hn iit ddisi/ahh if aU pi opr i tif, iind Hi 
iHiliat) y iij Ibi ptople ii HI h< ditnUd ii tl )'<e 
imp r/v moth in airruultun, uhirh uo a\ i s/iHmI 
III Ibia ounveljaif at to thi fniopudy i f Ih, 
Sftir ’ 

Uy Swtion il Ilcgii'itmu Viri of 17 d(J, inlu 
wtu junnliid 1 I pi< ant midm csatliou* inm) 
till dipindint itliokdaib 

liy Sictjoii >t ill jiropuioi'i of latidb kho 
dll (tod to avac, m mhu11 1 with tluu j^otb, 
tb iiuposition’i uiion tlio t yc t** undoi tu^• i’ im 
iniiiuinn oltibwab uuitUoot, atlolhti iipp Hi 
till’' tud tiMoriMihdite tin wdiolo witJb tin* 
labul iiiloono <!pcriln aunt, mid by >Sn tion'll! 
II' n IV aliwaba tvoh to be* iiujnaa! 

I Itij piov}‘ii!oua of Sii tl ms til}, 77 and <i 0 of 
fill Buiii kcfjulition ll'l of fiOt »)(■ alaf 
tinpoitiint !no((ion fib MljH '■ It oripiilidth U 

tn turn the ptopiiehirii oj hind and the 0/01} loH 
/ml If fm thnr viutaul adomtUf,! /> oHo into 
rt>iiomoih m evoy twiami tof a ipeofit sain 
till It I (I lain fumtify of land, Irniinp it to thi 
option Ilf tht latter (p luUimh niniteyir iproey of 
pioduit may uppttji to them liltih, lo i,itld flu 
iaipist p/ofii V. hdi*, howevH, it a the os- 
ixbl)ife(d custom Ui v<»«:y the pot lab foe l.uid'}, 
aocoidmg to tliti aititlut piodiuid thounti, anil 
wrlule the a< tual piopudw? of 1 bid mid tyotb in 
such places sJnll pulwr n ndUciPo i to tba ttis- 
tom, the (tnga£tc.i»«ntv entired into hctwicit Hu in 
aie fco speedy tb« qu&ntity of Ivifl, spccjosi of 
jbodtiCci, ub> of uMii, ond flinoiint thntbf, w'ltb 
the toim of the tiave, nud a stipulation that 
iti the cvtiil of tlm spe le- of piodute bub^jt 
< lianstbd, a kck> riigm/emi nt ehalt he < rn Hied fin 
the lomwliA/r term oj the pi st lease oi fat a Itin^- 
t pr nod tf tn/reed out, bid m the Cvi'Ut of ttuv 
ntw ^pt* n-a Viii^ calUyiiKd aiivb f'ftgaj'diKul 


Willi tin. UJre spciifiiatipu lynd oUiihc w to he 
iM lit d aioiudinyyly," 

feiotion o 7 “ r»i<i —Tb© fuiti to bi paid by 
till ryolb by whatever rule or ciihtinn tluv may 
bt* II pilafcd, ah (U be spccitiOully i tilled in th* 
puttdi, whkh, m ociy poBstble c ase, nhall «on« 
t nil till 1 3 k, 8 c t sum to be \uwt by tb« ui 

“ VfoHff, -In cast s wlieit) ih© lak only • in In 
spciitii(i, iuili as whcK the nuts uto adjusted 
upon a iiKasniemeiit of thelandt* altei {,ii|i)vatitui, 
III on .1 suiviy of tlu (lop, or whin* tlni ire 
1)1 idc pay ible m kind, the lato and tcittisol 
pm UK u I nud propoitii 11 ol tin ctop to be do- 
liMnit with evuy uudiniin, slwll be cUally 
sp(< if cd ’ « 

is (tioD ftO ^ifvil - \ll h jsis to under- 
fiiuui'' anti 15 its niuih putHms!» the pomhii 
sioit of 1h< HHhtnruL, and not tiiitiaiy to any 
litguliitum, Bit t()i(iT.ainm foui uufil flic pc- 
I od id fliur I spintion, unhss piovcd tohavo 
been obtained by colhisiiii, 01 bom ptisons not 
luilum/ (1 'o iruMit tluui 

“ Soond ~ b/f) aitioil pioprutoi o) land or 
fmnm n yicisons uting unih/tiun anyhoiilv, 
shall nineel fin iiitiths if tin klioodhuilit yui<t 
' Kcp/ «/Wi pKi if Hud till) Iwof holt oldaniid Ini 
(oUtMOii, IT th d H1 rnfi pm I by Ho m lOII tn flu 
lust ih II ycats ham hi in ndnu i In ha tht ode 
of the inihhuidj I f "i loi,nnniih ii lint iiuv 
hui obliiiud i llu )\ didintiuis, or tjin a 
I no ill ynasitoiin / / thi t'e)i;;nnhnh fu iJu 
pit piisi of (ijtwit III, and iiioi hug tin «ovvv- 
mnd ’ 

Hy 'Siition J iltgiihtion \LfV of 17')1 it 
Wftsi'iKlcl as follows ‘ .No / iim)il-ii>, iink- 
pi jidi lit taijol djUH, Of other at tunl juopin tor 1 1 
Imd, uu my pii ms on (lieu 1 tiiilf slwJidnpi<,) 
ot a ikpcndnut t drok to bi luld at tli nm* 
Ol it any jumm i, or fix itunyiumuMt tin |uui 
mi (d Ml txibting dipendent taink lot a t Jill 

(\iceding tl 5 (uis, ht any hinds in fnnn, 
nof plantpattahs toiyofs o otho p is am J i th 
I utfmJom of Id idh for a tun i iiit I ti t i i mis 
\i sit ill it IttliWtiil foi luy /■iiiHudu, m iipnid- 
(lb 111 loktUi, 1)1 olli I I tud ptopui toi ol land, 
who iniy have* i iitiicd into an i u m n rni nt with 
aov <!(•{>( ndant 1 do )kd 11 luin„ tin immuaiif lus 
t d< ok for 111 iiu not CM! (ding *(U yCius, or ht 
ai / tiiiotf in fium oi ^ond }putt Ho (nt fhi nhi 
Patnm of laiidi, for a It i uv not i ,i i dm <• ti uyi u 
to Kilt ( siilU cigigiinm* U 5it, or pot tab at my*' 
ii*uod b ioi llic evpu unm ol it, • 'C(,i j t ug m tin 
asl > tit. If inv tun© duimg wbn h ii t,h ill bo 
lawful 1)1 theput)is to iiicw sUi b uigtigimitni, 
](asc, ()! pottih, upon the sum oi any olho 
ietm lot a pujid not cm ©(ding fen yiais, 
(idudadng f DO) the expiration ul tho yen m 
which wh JdiewftWll&fty taki pliu All eo 
bions of the ptolubilioi a ooniann I m tins “s * 
tion h) (ntiiJUK inn two s* paiat (ng i.>nu< tbs, 
kai>'’*i, «w jxittalin at flit? f.abte t»uf, d mug au in- 
jragcniiit, je.is<, pf pottah, stihujutni to the 
pmii at whicdi Hnaylnvi Ik i n intuallv t v 
cuti d Ol b> Aliy eilnr d w e, shafl V considi u d 
iW an mlnng* Blent ol llnin, attd dery iwtgc 
merit flting tbejumuia vt a tlipthd^jii ulookihu 
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anti u (ry o» jKUttilj h ]j is bei h oi tii ly 
W ioBf mdtd or (rratilod oi opjifjsiti in to sin li 
})iolnbiinmn, Js dwdnt'd null juid p<>«i ’ 

1 will real th* u uUl ofthe JlcjjnUtion, as it w 
mpottant to hbow - 

Ut—‘Tint on? ot till' pbitris nfilii'lioosls 
tun was to jiiotcit ih? pemimiius vnd tlitii li iis 
ajfiinst imiKovnirnt kan® at low tciiffl jjj, w«Il 
ij,® to s mu' thi (sov irtwimt Him no? 

2 h 4 •—Th tl pi i vimiwJv to Ik? IK* ?iiiu il Vlt}?s 
luf nts huM^ dorliroil ptnuni nt, pripnotus ot 
lani wen* not ontitlf I to <n n into ^rt^i^riii nls 
wXli lh( ir unikj-tarm i oi ivoi$ for a pm d 
?\tinfhii<» k>>o«cl Ik t 1 in «1 tUi u own i&iigHgp- 
m?nt« witk the ]m 1 Ik « 
rko rmtal is is I ilIon% — 

“ Tko pnolii ill ni in 1 upon tho ost it< s of tho 
pi oj lUOtoi b oi J mils with Mkom 1 sittliniont kjs 
P n or miy K' lomlniiil uiultj tin orjgiiul 
Kotfuliitiotis tin Ihf Di K Hill il Si ttk Tin nt, liavkic 
1 m III iktlnwi ioi ivii, it is to Ik ipjo - 
In luUHHhiit nainv piojiuUoi , oitln i from im- 
proiukmc, i/no'innr, or witk n viiwtolusi 
111 iity, 01 ti )!» otl I f (limes OI inotuis iim In 
1! luml to ill [tisi il Ot p nlitit taloifv tfo/ 
hdii (it a ) I tmi j u ma ii ti\ tin pnnmiv of tin 
ill pi inliiiit tnl inks II iw I xisla j mtkiu iisjatl- 
jvt i t ill ■> It niml I nil > It t lawh m f<niff 
(t i mt poltdl j *1(11 t ttioii of I iitd (tf a 

i(i((fi ( Kilt f ) I 111 ' t it f r lit lUiptfiii/i/ 

0 a ft (W Kt^i III if hill I ill d t nifd fpdi I* it III 
th( }n (t of it k niiirniihit oi ih dtsp \it 1 
piopndois tiiaiilfi ih ^ i> iippifg of (iltl- ot no 
1 ahx 1 1 tinii tun s pioinott mil an 1 in|usti i, 
<( j on a piimmcnt dimmution of tlio It s iiii((.a 
ol (loviiniiK'iit m mg kom the Imis in Ih? 
t unt of iko itnt oi tiymuc uMneilbv nnk 
piopiiitOi bonin' iiMitk lint fin ihf diikir/o 
ot ill miount t f III* pnlili ik m im;! upon tm u 
istatis, w fit utmsi of thi f,i(df (iixl ia»fiHC, Ikik- 
ftt vtuh has il n < iiifmed upon f/ip httidhoiihrs 
hi) thr pii'insMoit of till II It^irfs h tuff nut td fi 
tneiii in pup tiutii ot a fiti>d a anil 

inoiii A I, 111 JspiKnint to tin* WKnimt atil i tsb- 

lidt 1 uM/'s ol till couiitiy, ni (oidiii' to Mill k 
tk (bus (f IJoioininnit trim tin tan Is ('nlnih 
t msitl oi lint im pioportion oi tin immil jn >- 
tluii otniiv bill ill of kmdik’ii in Iibl sc nil- 
5 i j: to tke i )i il I ustoni 11 riKMir'j oi 1 mil, imkss 
Oovnniiicnt lut ti in\l mlitsti^kl to sniti pi i- 
* ])ort on to milivi hul Pn i tma in «i pfip tuUy, 
)t tiMii til pii in 1 iinnd upop tki wkok istitA 
of a ptopi I I ft hul 11 (Silig kmi to 0)i)nopii- 
»U t I 111*- own 11 tk liitJi rojtf e kitwii'ti tko 
lalui ol funk p *porlion offkt piuiluit and tin 
sum piv ibk'* to till* pvdki s© latig ,n) kv trflfti- 
nmw to disi till 0 till httor) tuo uiinlii niiiWoWiLb- 
o\k its ovp f ss hinifion 1 (*fs, ut tk« sapait i m , 
t '©ntitl that prppnbtoH of kmUkould feav*'a 
dist'iolioiiary powu to k\ tW u venntf pnj nbli* 
bv tkcp tkpi tniaril tftlookdtgs aud tit gtaut 
l(((ut 01 fifth ? ih of ihfiF iaidh fm it (ttvt 
itjfK mt to oidti I'lptr di’pepdmt faiook f n % 
tihdtidtipmfKy and n/Otn, to ’otfind tinf imjiooi 
till rukintdH'm of ihcu hii>(i\ affd Hint sniu id'- 
I V.nil lit® sliouldlM held Jnvttilttbk ju rH 


f SI *p1 wtnri they in ly ipttttk'ii} witkoratUit 
in anv shapi* tlu pnmniy aud itideltasibk lights 
oi (tomiiHii’iit It) OH the tihoet praUndtiy and 
th( piopnddis of hmil itr(ffi(in<> to th JiidnOnil 
Silthwcnt hull' (l(i(iaii I jitrpifwil, i<(t( not (ti¬ 
ll tl<d to eritfi into an/ entftj/iiwith udh th n 
(Upi miant tiiloi hln (■ ttiidii-tintiiim, oi ti/oit, 
fn (xpdiui (liciidniji iHiioil th firm of /hut 
offf («gfig w('«/'. tii*li th( piifd ( tk('(.iiosi 1 nor 
(n'tiii d m ( ouiKiI kib eniii t il is tollows kf 
Jl may bo bei Tuunildl tbit U(*j’iil«tion 
XLH ft 17U5 foiiiiid put of tin omriljnks 
ol tin' Piupiliiat S ttl mml ot fhd yeai, uld w is 
tts'ioil on the simt diy is ilf^ulitioiis 1, f I, and 
111 ot tlio smli Cxk tie ou tin Istol Miy 

irU) 

'i 111 ' Hw ooiitmiiid m tlub »1 if until lv«a;nli 
fmn \ )i ISfi wliHi Si ti>ni R gnlali ui 
XL[\ ol 17 *niMisi(pi ik d ini’It w IS d (1 mid 
tbat piopiiitoi* i liiid ]ii)ini*' 1 vi'iiK to 
flosurtwicnt win lomp tint to ' int I is " foi 
auv jiitod A\httli til V 111! I I d 1)1 mo t i m ht- 
(i\c fo tbim I'tv s mdth n riot ind to tin 
uiipiovimciii ot Uiiii siiti ('* li)ii- 2 ) 

S turn f on utid th it ‘ suihpnlsot Upgii- 
Jatwu \ HI.ot I7k > lu 1 of Jti uiii»nl\ ofl7Ul, 
as ii'ipibr that It t pi piutii it ■'iid sp lU p< 
pm t iiuisot pitt ilih, mil t) It su I ioiiii' luUb 
lOvis I kv till <’>11 if »!*. in i will h d luc that 
i nga^ mints lor iciii t >uti i ti • in uiv otlui 
mod) tU III tbit [i( 111 1 li> tin Ji gul ilioiii 

m pnstion ibill hi diim d o Ik inv Id, iio 
Itkiwt ( lunbj 1 fiinkd, titd i/k ot tpi hi </ 
itmd shut I ill II () i i aid In i m\ i id < nu at 
to gr (lit il list t> tin I 1(0 u I lit I xiiid im, t > 
der-finm fHy an i mils uii i h i (iitt n m - 
potdf'iit (n^ii^iiiHiit'- foi f'f jii/mmt ol it t 
fr nil { uih of ihoii i/rtMfi. oi diitiifiut i/i if v f / 
ft tilth luioidiiu t> 'tf h /oiiit <;s t/ oi\tt i^ 
piirttis mol/ difiii ttiott /•oiiKriuiil nud iti I i i- 
duiiii to thill tispnfiiu VI ffs/s /I I* f 
hotteid, llidt no*hiiiff hufiii i nitun d h! t / 
(OiHiiued to so II lull in ti^alui tin impiilini 
ofaihitiiiii/ (1 iitdi/intti (ISIS, udiif'iir u tn 
tin thtominntniii of iihwah, mvtil/ioit, oi on / o In 
d mmuitti III j\ll stipul itioiis oi i n m >n t 
tint iiitmv shall ho siiliuiKifl liy ih < mtsoi 
Jndii itur? t() bi'null and A Ol 1, hul th (unit, 
shnU iwlwtthhimdiii^ mavitiun tin i i,io< >ff I to 
fin dtfiHitc chn/sps oj tin iii^apittiills oUnuUd 
botiiiiH tin pm till m in lithti iitdsiif in 
pni/tiii Ilf of stn h SI/Ills 01 moif hnm bnii s/ nfi- 
calh) iii'i ud vpoti iH.fti/cii tknfi ’ 

Scetioiit 4 and dofthd Uegnlifnm ajinb to 
piuihs’tops at the pahln s ik*8 a id pi tsoii itiimh- 
uig 1 pads on boliilt of tnovoinnKiit, (in 1 lot to 
oidiiwiv (lists hi'twent /iiuindiis md p isoiis 
1,1 liming tkjougk tkrm and then itots 

Thf pi imblif of fix' Rc^ttbitnm tin Iilld 
put o( Sootio'i 5 and the rtVidutg of Si ii uis 
h, 7, 8, d, and 10, dl dmw lint (li ( Sub ms 
mjst bi reul tinifivij, thd Ikat lUc^ w k not 
iit( iidid to i\ti'id to iti> (i 0 (s (*pt tliw III 
whiih tin'll should bi a publi> d oi ittiik* 
ment of (nt land' 
i 
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Spclion 2 UogniMiOQ V of IN12 was cxithiiiietl 
by Regulation XVIIC of 1812. 

By Regul^tioa VJII of 1819, Section 2, it 
was declared that Iraies or u('reements for 
the fimng of rents then in cxistinioe, that bad 
been granted or concluded for a term of years, 
or in |»eri)ctiHty, by a pro])rietor under engage- 
incni witn Government, should hr deemed i^ood 
mid mild tenures accnrdvu^ to the terms oj the 
coneuants or engagements mterchnnged, notwith¬ 
standing that the same might have been grunted 
before the passing of llegnlation V ot 18l2, and 
while tln‘ rule of Section 2 Regulation XIV of 
1793. which lindtod the period for which it was 
lawful to grant such engagements b' 10 years, 
was in fidl Ibrce and efllv:t; jtrovided that nothing 
therein contained should he held to exempt 
tenures hehl under engagements from proprietors 
of estates piijing re\(>nne to Government from 
the liability to be emu'i lled on sale of the sovl 
estates foi arrears of tlie s.dd revenue under the 
rule of Seetion V Regulation XLIV of 1793, 
nn’ess specially exempli d from such liability hy 
tlie mle in iiueslion, or by arn other specitie rule 
of the KeguUtions in foiee. 

It is clear trom the above extracts which I have 
read fiom the Kegul.itioii'- • — 

Kt.—'I'ii.it the .semindars were, in 1793, dcelar- 
ed to be the propnetois ol’tiie land.i, and enoonr- 
aged to exeit themselves in the eultiv.ilion anil 
iniprovemeid of their est.ites under the ci'rlainty 
Ih.*!! they would enjoy ewlnsivelv the fruits of 
their own good ui.imigemenl and industry. 

2/k/— Tli.it from 1793 to 1 Si2 (hey were pre¬ 
vented irom granting pottabs or leases to T>i»ts 
lor terms exceeding 10 ye.srs, -md consequently 
could not during that period have eioaleil ryots 
with liereditmy rights of property in the soil, 

;bv/.—That alter Regulation V of 1812, they 
were entitled to grant leases to all new ryots and 
to all ryots who were not entitled to demand a 
removal ot their leases, .such ns fchooilkhast ryots, 
at any rent and flir any term that might speeifi- 
eally be agreed upon between them, and that sneh 
leases, whether m perpetuity or for any term, 
were binding upon the zemindars .and fheit* heirs 
or assigns, though not binding upon a purchaser 
under a sale for arrears of revenue, and that the 
rmiits were to give effect to the ilctinjfo clauses 
of the engagemeuts, and to enforce payatent of the 
sums speei/ieal/t/ agreed upon. 

4th. —'fhat, by the retrospective effeot of Sec¬ 
tion 2 Regulnliou VllI of 1819, leases in per¬ 
petuity or for terms granteil prior to 1812, were 
irendered valid and binding. Consequently tliat 
'siemindars had power, after Regulation V of 
1812 , to grant leases orpotlahs to new ryots at 
wliatever ivat they might mutually agi'ce upon, 
provided they did not impose indefinite or arbi¬ 
trary cosaes; and that., by the retrexpectivo efte«t 
of Kcgnlstioa V of 1812, all such leases granted 
between the date of the Permanent Settlement 
and the time of the passing of Rogulation V of 
1812, were TOnderen valid. If the diefendant’s 
original holding commenced after ths of the 
Permanent S>.ltlement (and if It eoiumenccd be¬ 


fore, it was for him to prove it either by posltlvo 
or presumptive eviden(Jc)| ho was entitled to Uaye 
eflect given to any ooflnite eagi^fetneftt be¬ 
tween him and tho landowner, either aa to tho 
dural ion of the term, if any was speciftcally 
granted to IJm, or as to the mnount of rent to be 
mid, or the rates at which it was to b® assessed. 
5ut he filled to prove thaluny such engagement 
Wftt entered into, or that the term for which he 
was to hold was ever fixed Or defined, or that any 
stipulation was made as to the rate of rent at 
wliieh lie was to hold He must be eonsidored 
therefore to have eiiteied mid held a.s a I want for 
one year only, and to have eontinuei) t6 hold on 
with the coiismU of the l.indowner from year to 
year, or according to the language mtnv generally 
used in this country, as a tenant nt will; and, but 
for Act X of 1859, he Would h.ive becii liablo to 
hove his tenancy determined by the landowner, 
and to be turned out of possession, at the end of 
any agiicultiiriil year. It is unnecessary to deter¬ 
mine whether, according to the law ot (his coun- 
liy, any notico to quit would Lave been neces.sary 
or not. 

It was admitted tint the defiMidant was cntrtled 
to a right of 111 eiiii'iiii-y so long as he paid tho 
rent pa)able for till" 1 iiitl, and no evidence was 
giv'cn to show that lie w.as entitled to any ancient 
right, or that he had oceupicd more than 30 )ears. 
The rent, therefore, not being fixed, was, by virtue 
of Section 5 of Act X of 18.19, to be at a fair 
and equitable rate. By Section 17 of the s.ame 
Act X of 18.'i9, his mit could not be cuhancod 
except upon Otte of the grounds mentioned 
therein, and as it was not shown by the plaintiff, 
the landowner, that the deffendant held or culti¬ 
vated umler a written engagement, he would not 
have been liable to hav« his rent enlumeed tbr 
the year 1298, unless a notiee had Wn seiveil 
upon him on or before the month of Gh) te 1267, 
specifying the rent to which he would be subject, 
.for the onauing year, and tlu* ground upon wliich 
the enhnncemetii was cluiinecl. 

As before obsorveif, it vv.ss atluilited lliat a 
ground for enhaneemenl under Section 17 existed, 
namely, that the value of (he produce iiad in¬ 
creased otherwise than hy the Jgeney or at tho 
exjieiise of tho lyot; and it wis further ailuiiWed 
that tbc notice required by Si'etioii J3 had been 
served beiore the cKpiration of (he uumth ot 
Chyte in the year ]tri eulinif tint lor whteh tho 
eiihauoement was cbiinieil IJpim linin', sarved 
with Unit iiotieii, the deleml.m(*liiiil i right to 
quit if he was miiwUltug to hob I at th'; unhancisl 
rent rtemanded. by the uotiee {See Aet, X of 18A9 
Se<‘tiim 19); and if he had done so, he wtudi) 
have been in no worafi position than be woulil 
have beert if he had not hsul a right of oecupnney, 
and the plaiutiff had dclerminecf his tenancy at 
tho end of 1207, hecaute they could not coiuo to 
terms «s to tJie rent te hy paid. It was arftued 
that the holding fii»r Pi yeaw would lutvc given 
a right ot oectmancy even if Act X tjJt IMS had 
not been patwed; and a c.ise reported at pae« 
77B iff the Rudder Dieisiotufor 1853 was cited 
as an ata^hbrhy m suppoit «f ili.ii poritum 1 
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IjaVe (jxaoiii'iedUiui caf'C', atml. alier full consider!)- jiaoc llic Law of held not 

lion, I'chmiof juiinit \t us a buuUut? authority. to,up}>l>%'"usmuclt as not beoti 

*|so reasons! wert' j^ivcn by the Juilgcs wlio <le- in possession 12 yearns; but .^t.wa^ feld 
cjfltstJ i.t, w>d in iifjjuTiicnt the right wsus based defend:mt ivus proved by ht^t'pottah' to be a 
' tjpi)!} the Slflfuto ol’LiinItaiioiis. It ia impossible Kudcemec ryot having a fixed'inght oftiiHsti- 
to conceive bow the Htiitute of Limitations could pancy. That case turned not upon the,Statute 
have created such a rigiit. 'J'hisis notiuv ojii- of Limitations, but upon’ tiie coustruetiou of tlje 
'bMui finly. In (he jitisc of Degumber Mitter and particular lease 'which contained hn express 
' RSnisnohdev Milter ■ (Hudder Decisions 1856, stipulation of renewal, for the ryot was exprees- 
pftge 6)7), it was held, in accordance with ly assured “ that, on the expiration of the lease, 
nt'imcrous decisions of the Sudder <Jour(, that the settlement for the same laud would be rc- 
thc, Law of Limitation did not prevent enhanet'- newed at the same rent" (page yaS"). 
ment; (.hat th<‘ claim to assess was a continually tSoiue remarks were made by two of the 
ro.urribg cause )'f ae(.ion, and that,the po8.si‘ssion Judges as to the defemhAt’s right of hereditary 
oi a tenant paying rent was not hdverse to the occupancy, “ that is.” (the Judges say), “as 
landowner, but only permissive. A similar apprehend tin; right to ocmifiy the, land aS 
rteeiMtiit'war come to in the case of ISfu.ssamut klu'odkliast ryots, or r)>si<h'ii(. ami hereditary 
Lalahonissa Khatoon’ mw?u> ,ll,amgopul Scin ' oultlvalors luisiug a presumptive ri;.’)!, of *>c- 
{sarne Volume, page 663). » | cupancy, subject (.<> (he jtavmeiU. of Mich i*onts 

In the ca-Sc of .Mahariijiih Newulkisshore Singh j as may be legally im|>u'»e(l.” IVhat they said 
Vrrmx Anchuuibit Roy (Smld' v Dccisiotis for ' subsojuenf.Iy as to a. khoodkhu.st ryof was 
, 184(5, page It.tH), the }>ki)iJiir sued to recover 1 merely uu oif/er Jo7jo/(, and nol binding as an 
possession <)(' liiml.s held by tbc defeiKhmts in ' autliority. 

excess o)' (lie (ju;iutitv to wbieb they were cn- | ]t would surprise landowm'i's in Knglatid, il 
tith'd under lie ir jioiiah. I5ut the defendants they were told (hat tenants wlio liehl under 
liiul lu'ld the !;(,)() sou'jlit to be recovered for 18 leases for 89 years at a low rent, or had held 
years attei’the phiiniiirs jmi-ehase at an .altction- for 20 years as tenants tioru year to year, had 
-.lie, ami i!i('('oiti t. iiehl tli.it the pliiintifl' was acejuired rights of oeeujyanev by Uic Stiiiiite ot 
b.n'j(i'lby the Slutiite oC rJmiijilions. Limitations, ami that, at the e.xjilration of the 

'file cjise of Mirtniijey Ihmree and others leases, or upon the dchTinin.itioii of the. fcnaii- 
rirsiii, Ome>,!u'lnmdc;' iVul, (hiowihy (Sudder eics, t.lu'y were not hound to tpiit, Imt were 
IJeeisu'Us for 1849, page 411.), was a similiir one. entitled to rights of occupancy to imiJ on at a 
'I'hc' (K'fcmhints had lu,>td uinljftfctithi'd piissession lower rent th.m (he landowners could obtain 
of ilic liUnls Romglil to b(t, rceovered m excess from tiew tenants. 

of the quantity of lajid which they hedd under Mr. Montriou in his argument eout'-mlcd that 
a ptjttali at a fl.xefl rent, and it was held that a lyot who aecpiires n j'iuht of (xa'npancy by 
the Statue of Limibitions apjdiwl, holding for 12 years undei- S< elion 6 Act A 

It must be rtgnavlicd, however, that in these of 18.19 Is (mtilh'd to (he same rights as a ryot 
<'iiscs, if the land sought to be recovered was in- wlio ha.s iwcu'iiied for UOO yciirs. If so, a j-yot 
eluded in the dclcmhint’s lease, the lea.se would who has hehl for thirty years (ami llie statcmeut 
prevent the jilaintilf from turning the defendant put forward on behalf of his cliimt was thal. he 
out of posse,seion 80 long as it continued to oxisL had held for 550 years) eannof. by iieqairiag a 
■'It the hind was not inclmjcd lu the lease, and the right of oeeiipiuicy by such holding, l)e enliUed 
defendant hud not ])aid rent’ for it, the defendant to any greater pi-ivllcgc, as rcgai'ds the noit 
held it, not under the least', hut adversely', and which is to he cou.sidoniil fair and ('(piitahlc, 
the plaintiff was barrtHl i*y tin; .Statute of l.imit- titan a ryot who ha.s gained a right ofoceupancy 
atioiiS in conserjuence o'f the adverse holding by a holding for only twelve yt'ai'.s. Indeed 
fb)'more than I'i years. ' there is no assignable reason why a tenant, who 

Those ease.s are therefore no authority for the gain? a right Of oecupaney by holding fin’ more 
position that u tenant win.) hedds land as a tenant than 12 years, ought to have a betier or more 
under a h'lHC, or as a icitan('for an uncertain valnahle right than one who has gained a right 
term, ami rent for it for u|>wards of 12 of occupancy. by having occupied only 12 years, 

years, gains st right by the Statute of Limitations nnles.s the period of holding is snllicieot to show 
lo coiit^niu'to hold tlie land rflfov'lhe expiration that he was an ancient hereditary ryot, whose 
of the Iciise or the deteroiinawou of the hanaiiCy. title had Its cofrimencemijiit hetiwe ihc i’crnniueni 
. In such a casiWu* Iu>h1s<lnrlngihcfoHaBcy,^under SJetUement. Length of hoiding couplol wit’; 
a contract I'xfua'Shcd or iuijsied, other evidence, such as descent frrim anceiv ' 

gnin a title by an 'adverse iKdtliug. In the latter to heir, may be presumptive evidence ofy 
of the fw<i (fiistes above refeifed to, .one bf the ancient hereditary tenancy which commcnc. 
Judges held that tin? ,Sratutfi*o'f .Liraitnitiobs was before the rennauent Settlement, btJt unless tbt 
not a bar., beiiaiisc the ifefcin^dt had been guilty evidence is sufficient to prove an ancient right, 
' oi fiauffibut the tsto who WfTe in the majority there is no more virtue in a hoiding for thirty 
fraud ii,ud been t!fet;up or sjxx'ificaily years than there is in a holding for Ihirtetun 
specil^; ", ' I '■ But for ActX of 1859, the defendant (iw- 

in ease of Ramchtu|ler PapLiM^jiry . he was not holding litr .a fixed term, 

wrstfsriiheiioo Muudul'j(Bu4l<!r vood tentacy oommeuced lipoo dttt* 
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i)l tlip Poi luascnt {MiHlcmpiil), wimM, la my 
, npiuiou, liiivt' }iw» llabli to hui liis It ti uk v 
d(it( fimncd and to bo tunitd out of |K)s'^(^s(on 
at the end of 12(57, if be and In'* Imdloul tonld 
not a^ree an to llie lent to lx (uid loi llu 
futmo Hut, it l>eiu,^ uhuitti I Hut li< lud i 
n«ht of ouu})«K>,ht wi oitill (I to h(»ld it 
a ion ind i t|uit ibh i ift 

All Alonfiiuii lontdul'i tint wlut h (hi ind 
,<t|uitdblt* dqu lids 11)1011 tlu st itns o, tin ijot 
and nut upon the vain ot tin jiioduu ind < ) I 
• ot piodm tioii, tint nyotliiinn, iiuhtof oi 

< iipihi y has iniojimlin indit in (In soil, ml 
til It whit inijflit he liu ind (qniiihh i^ ii Jtii !s 
iiVothivin^i jntil, would n >1 lx tin unit [ui 
t 4 ihl( onjindiaivot Avh > i*, (or ul to hoiiovv 
tin 111 iss u y ( t|iii il tioin a in di ijun 

I < imiot pul 111 h 1 < oiis(ni( lion upon tin 
Will'd ‘ Uii ml (pill ihli ’ It mil h wi i th 
intuition I slndllini i'ipeeti d to litnl at nith 
fjiouud 111 I nil i n 11 n lit in Si i tioii 17 , iiJime'v, it 
u lyot ■will) wis t 11 1 t» bniow tlio iiipilil 
nil s (n iiillivitm^ (h lind it tin, linn 
whin th (inuuv wi u iti I iiidihi untfixi 1 
r.li il Ik pi > 11(1 I )h IV 1(1)11) (! stdhi lint I tpd d 
o( his own to tniill to ii (o uiltiviti thi. 1 ilftl 
witiiont bxiowm ti no iiiuhi|uii 

iliise mil ill Mill b 11 |in)i i t > tin iiiiiiiii> 
htmi s o( til I\ol nonl I mvi In uiili ssdiMpufih 
mil litij;itioi to I) nolhiiu >ipii)iuy, mil th 
tikiiu ot tlu I VI ti til I in i uittoinhinii tlu 
lint (oi it i\ 1 11_ ihs ot limil m f id of oi(u))v- 
in,. tw I nioutli is m tin ) i suit < i i, niL'lit 
p s ibh 1 t\tu il 1 lo limi 

I I mn>tiini^iu( tint mv ui h iiiiiisti i to (In 
liniiwmis I old hiv hi n nifunliil At (hi 
tun )( till Pumini’il Silti mud tin («oviinu- 
<«ui id in ( nini d lii S uiiin h ol Ib'ildi n 
ii II I ,<) 1 M iM 1 lilt 11 III \\ti II lit II mi^hf 

d III It j I pi to uui t so 11 I, nldnins is hi 

nil III Ihmiv nui uy in tin |ii(it i ii m imil 
willui ol (hi ivot Old otli I udlivdois of tin 
il 111 to Us till wonlMotlln i>isjuitih of tin 

< nitl 1)1 1)1111 tins, ‘ u li Ui/ililiin i mitlil 

il n (s 11^ t)))u lint tin lyiil (111111x11141111- 

|)i p ily II (mb I 111 (li 11 p >s I im 01 loidtd 

wilii imw II I ltd dill (SI (I IIS (llinm.Ioii «! All" 
ills! ( iln Iv jjiil iMoiis \ diimi • pa^i ts't) 
\V In dill Si I (Kill <) V t \ <)( IHjO (wlmh tff 
woTih i mo !i III (li simi nuimu is Sti(ion 1 *) 
ill _,iil Uioii \nio( I/*), > w Is lutemlul to aj>)»lv 

lo bolilmis nlui h 1 \tst did tin timi ofthepisnni^ 
m th V I mil to IK U h ddiii^M oidv ornhi tliei it 
wi» ndi mUd to ijipl) to (idu c is well ly t» past 
stoldin^ , 01 to (uiuK liiililiii onU, if iselen 
dhatiliuated an»w nc;hi ivhun nus uevti betoic 
III qniied by siuh a holdio„ 

I 0 hold Ih it the Lep iat ure intended to eotifi ( 
iqlds of ociupiniy whuh did no( pitviuiisly 
I xi t atienth lowu thm smh an unild in iiiison- 
ahly obtained born new tyots would be fttmu a 
(Oil iTuition to (be Ait wliiih nould tuulu d 
m tm)nst mtultiuue wdli the visful ujjhls ot 
tin liiidowiiu in tin p unimntly wKlid d( - 
tint wiml 1 (oniiiuiliV luliii tbt vabn ot 
tbui )noji*ih in 1 u ndl d 1 il ibe j lojni 


l-.i 

ilH> 

wluih d the Imn of the Pemat«*«t StttKuitnt^ 
tt I ill Id out to thi m, that lliey wouid en)p) ex- 
(IumviIviIk Ii lilts ot theu ow« good umiuigeo 
mint iiifl in liisliy, 

Him I HI I )v be »n i^ini d that tfie tiegisl iture 
uiuldhivi, mtimild to «onfei by i fcvvrlvo yeais’ 
lioldm,, I ri^lif ot OllUjmnf y a^aia'di a/euuinl 11 
It a I nvu lud t?i in hi tould obtiiip fioin a new 
toaatit, wh II tluy would uol < mler aui b a 1 igbl 
14 mist 1 |)iir< Il is( 1 i 1 iimniii thunigh the CloveiU* 
mint by ii isim ol 1 jiuiihisi at asile loi aniadr* 
I ( I unui ind yit wi (md lit it a pUi/lmtu a( n 
sd lot ui nil m IV imiul i t time Meiilul by 
j li dilm^ toi 12 yi ii mil m ly 1)(11 ajl Ufide<- 
tuiiut' I SI |)t suih II 1 I 1 Id (In tiiiK id the 
Puaim ntSittkuuul (sti \ Vlit IHW, S>t 
I Kill 17 ) 

1 I umol think thit if wiis ilu mli 11 nm f th 
liigiHliituu by Sfitnn (i ot \(1 X ot 1 l)') to 
rni to a fvot yrlio lidtimd pohsesnun only 1' 
M irs 140 vih II he h,d no n 11 1 > tin luul, and 
vvhiii flu /uim III vyiirnol iv 11 him din mit-pt 
Imu as a lyot in to idinit him 1 d > )io sis mu, uiy 
jnijui (ny ii4lds wl i li w ml I 1 dilli him to 
))ii I ipiiti bevon I (hi ]iu it >1 In ti iiunov in 

my UK II 11 in (h t di i 11 tli j 1 iduu ol (In 

hiid not (iitsid Iv liH I w 1 i 11 y it it In 
(xjK Hue 

Siurly d IouM nit biv but mu sviv ni 
Oidu to {noiiit (Il t\i( li >m itriw lit intibl 
(Xielion, (0 in III (lid i 1 v >( who it id no in h( 

in tin lurid 1 ) yi us ajo h ml I by u imn of hi 

luvuig o I ijmd it (oi liviius biiimi iiddlul 
1 t hold d it i K ss ititt (hen * m w 13 )t would 
),ivi (01 d 

11)1 Miituli of Imxl (’olnvi il!) whuh w u 
u( ifid to by Ml. Aloiitiiou in hi ai^nmud, 
I ml tins Hie lollowiiig umuiks — 

‘ Nutliii IS tin /ouM/(4r w'/oi/t t/n i>/ 

iiwni/ptirfi 0/ Ih iiiftt/nit/oi/, oi holdin^ p 1 nm 
o( tlu sjmtsol liiiii vvliiih Huy uiltiviti s>lm, os 
th tj iMif 1 h( nmiiio us is\<(i upoD tium iiy any 
itK ms III omi)itd>} wjthHii inojxntiiy ii Ids id 
flic mm Ills It/m r / iiilfiinlt th hnd tht 
zttmt t ! (an k ii no n ft iliftii /Ik (sUi/i/a/ii 1/ 
ifi/i nhuh HI III s( fdiu IS, IS /n/h/I’qm! fo whut 
fill iiit/ioilfii IIIII (tf/ III to pm/ in petmit kin 
/tl (/t\/ issi ss f 1 1 (lilt 1/tl / I III oh /iUIJKISI if 
/fliiil^lhi luul to tu th / loii/if III I sinijf lull 
V ith II/mil (/ liioiiiwi/a 1 11 n (iit of o/ii ussioii, 
fioni whuh heum'il dam iitbotejil tlluujgton, 
Volume 2 , pa't i 8 i) 

in inotliir jpait he sijs ‘Y iflui 1 prohihit- 
in,; (he liruluoldei to imi>) ^ ^ d,waits, 01 

taves, on the Urnls in culliv itum ndainoutii to 
myiai,i'i\ou\thalbii not iut>t hi ri 3 i(\ qf 
his is/utd (Ibtd’) It shotil 1 li boioe in tniiul 
tbit, when L>rd (’’(yrnwalhs juke o»t tstibii lud 
jttis be w I ]u iiktug b* (oie Hu PuuanuitS 1 
(luueiit, will tl It w^m tlte pow i oi Hu (htvuiu 
mud (o i iisi the mlos vvhuii vu i luw sv.Uk 
UK Id vv IS nude with the '■emmd iim 

A bi atmg upon this peiitl 1 will r(i»d n hrn! 

!_ vtuuf (torn Hii |)i f d 1) 11 the HbtioiiH 
t'oklt ot Dncitots iy win h H y (Xfusint 
(hep opt’ottii 15 m i n* mud» h Ln 1 



156 


Rn-Ui-VL DUMBER or 


IpwiM be luund in IfftriDjfton’s. 
Tolame 2, pages 188>89. They there 
#ay: tlie greatest obstacle to the execution of 
iateoded system of permanency and (^rtjiinty 
sweated to be the diffiouity of providing for an 
oqnitabtc adjustment and collection ot the rents 
{M^able by the ryots to the laudhohiers. It 
ought indesal be hoped that, under, the [)io- 
Wsed system, the latter would gradually learn 
Ijrom experience that their own interests arc t on- 
i,«ccted with the security and encouragement of 
the Qultivatois of the soil, ami that the time irmiM 
eoate when the advniitnf>e of even/ rla'>6 oj the 
Would l/e b( \1 /)t oiitated hi/ I earing to 
ewry ortfi the cure uiid munagemeiit of hit own 

a erty wdhout renfrii tioti. ‘ Hut (the (lo'U't 
) as 80 great a change in habits and situiltiott 
can only bo gradual, the inlorference of Oovern- 
ment may, for a eouhidorablo period, h<‘ necessary 
to prevent the landhohlei t fiotn making n.se of 
their own portuanent possession "for the purpose 
of exaction and oppressidli.’ We therefore wish 
to have it tlii>tinctly understood tlnit, while we 
eimfinn to the landholders the possession of the 
dibtrifts whh h tiiey now hold and subject only 
to the re\enne now settled, and wliile we dis¬ 
claim any iuUn(erenec with rospt'Ct to the 
situation of Ihi- ryetts, or sums paid by them, 
with any view to an a<ldiUon of revenue 
to ourselves, we expiussly reserve the right 
which clearly belongs to us, a.s Sovereigns, of 
interposing our authority in making, from time to 
time, all .suck liegulatioms an may be necessary to 
prevent the ryots being improperly disturbed ui 
(heir possession, or loaded with unwarrantable 
exactions. A power exercised for the purposes 
we liave mentioned, and which has no view to 
our interests, except as they are ounnectod with 
the gi nc al indtistry anti prosperity of the coun¬ 
try, can i>e no /»I»ject o/jealousy to the landhtild- 
ers, ami in.ste.ul of diminulung, will ultimately 
inhnnee tltc value of their proprietary rights. 
Our intei position, wliere it is acccssayy, seems 
also It) bo clearly consistent with the praotiee of 
the Mi>g)»l Oovermnent, under which it appeared 
to be a geiteml mnrim, that the immediate eulhra- 
tor of the sod, duly paying his rent, should not be 
dispossessed of the land he occupied, 'J'his net;es- 
sanly snpjtrtses that there were some measures 
and limits by whicli the rent could be defined, 
anti that it was not left to thg arbitrary deter¬ 
mination ol tlu! zcnmd.ir ; for otherwise such a 
rule would l)c nugatoiy ; and i'ti point of fact the 
origiMstl amount teems to have 'been annually o«- 
eertaimd and fixed by the net of ^ Sooireigti'' 
This Iaj»t remaik is confirmed by Kegala- 
tion XVI of 1769. dtwl by Mr. MoBhriouTrom 
a Oolebrooke’s Digest, page 17|^, for, in ^tion 8, 

S tge J7f), tin* stip«rvisor.s wew directed to Ax 
le amounts of what the oscmilidar receives from 
the ryot as his income or cmoldmenta. 

In my opinion, the inteotion of the Leg!4ature 
(to use tht^ (Words of l^ord C^nwailis) was to 
prevent the r.emindar from disipo»iessing one cul¬ 
tivator fw tlip sole purpose of fiving the to‘ 
auother, and theteby comnlittifeg a wnnhwi j»et of 


oppression from which he could derive no benefit. 
It is not for me ifi this placte tO Speak as to the 
policy of an enactment even to that extent. I 
am eleaily of opinion that, afrer the Permanent 
Setflement, and before Act X of 1889, a right of 
occupancy was not aerimred by a lyot merely by 
holding or cultiiating land Jor a period of 12 
years. If whmi the right was created by the 
Act, it had been left to the arbitrary diseyetion 
of the remindar to fix his own rent, ho might , 
have fixed it at any aniDiint he pleased, anil 
might tluis have fruslratcd the intention of the 
Legislature to give a right of oceupauey. Hut 
it was deel.tred by Section 5 that ryots having 
rights of occupanry should he entitled to hold 
at “ fiur and equitable mtes, ” thus leaving it to 
the Courts to determine in every ease of dis¬ 
pute what is a fair and equitable rate. This, in 
my opinion, gave the ryots no gieater right than 
would be creafixl by a eoMoiant in a lease to 
renew it at a fair and equitible rent. To be 
fair and eiiuitable, it must be l.m and equita¬ 
ble so far as both parties are eoiiceined, not fair 
and equitable as regaids the ryot, and utifinr 
and inequitable as regtmls the proprietor of the 
l^d; and it would not be fair and cipiiUble to a 
landowner to fix the rent at a lower rate than he 
could,obtain from a new tenant, it fio had not 
been deprived, by the Act of the Legislature, of 
his power of iletormining tlie teiuun y and re¬ 
letting the land to a new tenant. I finil that a 
ryot who gains a light of occupancy by Section 6 
is not precluded bom deleiunmng the tenancy 
of another ryot to whom he may h.ive sut-!et, 
and who by on occupation of 12 years gams no 
right of occupancy against him, and may be com¬ 
pelled by his superior lyot either to pay him the 
lull rent ol the laud or to tjuit it {oide lattci pait 
ofHt*etioi. 6). 

I wish to remaik, in order to prevent any 
mibuiulcrslandiiig, that tin's judgment is given 
upon the assumptiou that the detendniit is nut an 
ancient ryot having hereditary rights. 

The rigid s of ryots who liave held from tho 
time of the I'onuanent Settlement at fixed rates 
are protected by Section 3 Act X of ; and 
tho means of proving such holdings have been 
rendered more basy and within the power of 
those who arc entitled to- them by Section 4. 

If there arc any other ancient or hennlitary 
rights to which a ryot is entitled, he is not pre¬ 
cluded by Act X of 1859 from claiming and prov¬ 
ing such rights in due course of law. But such 
rights cannot be as.sumed or admitted without 
probf either positive or presumptive. A ryot 
whose title had its origin at a pate subsequent 
to the Penuanent Settlement had not, in my 
opinion, a prescriptive or any right of occupancy 
beyond the term expressly oi impliedly agtsied 
upon between tho landowner ana him, merely 
because he had held for 12 years. Section 6 
gives him the rig^it ‘whelher the land be hdd 
under pottah or not. Is it to be supposed that 
the Legisiuturo intended to give a right of ooon- 
paney to a ryot who held under a lease for 12 
years which jtaay have expired the day after Act 

V 
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X pcusBed, and to entitle him to bold at a le<i9 
rent then n mt who had held under a lease for 
11 years whioo expired on the same day, neither 
of “ sueh ^ots having over” been in possession 
before the eonnnenoemont of their respective 
leases ? 

A ryot may have rights by contract or by 
prescription, or he may have rights by virtue 
ofeapress enactment, and those rmhts may be 
eufowed hy law. The evidence which may he 
nocessary to prove the existence of suhh rights 
must depend ujion the facts of each particular 
case. 

We have been in the habit of talkini' of 
“ FergOnnah r.ites,” and of rates paid for similar 
laud in the neighbourhood, without much con¬ 
sideration. Are such rates always to remain 
stationary, or how an* they to he increased, if, 
for instance, in consequence of a railway or 
^snal, mi'aiiB should be provided f<>r exporting 
the ptodnee, and the value of the «“rops should 
be tlien'by doubled 'i Who is to be entitled to 
tl»e benefit of the incrcaM'd v.ilae as the pottaiis 
granti'd in modern tiriiib fall in, The land- 
owner, m the ryot ? 

There is a great diflcrence between the ppr- 
inancntly settled districts and those in which the 
assessments upon the zemindars are from time 
to time renewed and nltcTi'd, and where the 
riles payable bv tlic ryots can, if necessary, bo 
from time to time revised, and in which the 
zemindars, ns declared by the preamble of Ilegu- 
latiou XIV of 17ytl, cannot enter into enga^o- 
raents with their ryots for a peruKl oxti'nding 
beyond the teim of their own engagement with 
the Ciovernment. 

1 will add one word as to the argument of 
Mr Moutrioii. that the ryots were originally 
llie owneis of the soil, and that neither the 
Government nor the zemindars were the 
proprietors. This argument cannot apjily to 
ryots who arc in ^Kissession of land which has 
been occupied and brought into cultivation for 
the first time since the Fornianeiit Hettleiuent. 
It is clear that a ryot cannot at the prosent day, 
hy merely entering upon huul belonging to g 
zemindary, and bringing it into cultivation, be¬ 
come the [noprietor of the soil. The Zemindar 
may lose hi.s right hy the operation of the Statute 
of Limitations, and the right to the soil may thus 
he aequirjd hy the ryot. Buty in cases in which 
there is no contract, and to which the Statute of 
Jnmitations docs u0t apply, tho ryot cannot, by 
occupying and eultivaUng, become the proprietor 
of the soil. Neither can he, by occupying wifJi 
the consent of the zemindar and paying rent 
for the land to him, become entitled to the pro¬ 
prietorship of the soil, even though h@ should i 
acquire a right of occupancy by virtue of Act 
X of 1859. 

It is clear that many of the documents to whirh 
Mr. Montriou referred show that tho zemindars 
were then oousidorred the pn^rictors of tho sOil, 
anil wore taxed for the haine m o«o sum for laige 
tracts of land which were in the occupation of 
many ryot;, and that tiny wen not co«Md«rcd 


merely the CJollectors of the ^lIvernttieBit dnj^s 
separately assessed upon ttnti due from the ryote. 
In the Regulation of 16th Angnst 1769, ht 
page 174 of the 3rd Volume of Oolehroofce’s 
Digest, the Supervisors wei'e directed to fix the 
amount of what the zomindaV recoives from tho 
ryots as his income or emolument. In the Re¬ 
gulation of 1791 Sf'ctions 63, 64, and 66, tho 
word “ lent" is actually nswl with refbrence to 
the piiyrnent made to the Zemindar. Jt is clear 
also, Irmn the Regulations of 1793, thgt from 
that due tho smiis paid by the ryotS to the 
/iciui Ildars were eonsideied as rent. It appears 
al>o from the Firm in of the Kmperor AlUttlgeer 
(lied by Mr. Monti mu, that the assessments 
were nude upon the ryots hy those who paid tho 
revenue to Goveinment, and that pottahs were 
granted hy them to the ryots. It is not very 
material whether the sum a».<eased upon the ryotz 
was at that time considered as rent or revenue, 
it is eleai that the ryots at that time had to pay 
a much larger proportion of the gross produce 
or of the value of it than has> been allowed in the 
jircbent case, which is shown, by tin* judgiiKUit 
now sought to be reversed, lo be less than one- 
fiixteenth. 

It was urged liy Mi Montriou that the Court 
upon 8]>ceiai appe.il had dei ided a matter of 
tact. But this. III my opinion, was not tlio case. 
The Judges lu the Mofubsil arc hound to give 
the reasons for tlioir judgments, and in this ease 
the Judge found4hc fai ts specially, which was 
the proper ('ourse for him In adOfit. Ills finding 
was in the nature of a special verdict. Suppose 
he had tefeen into consideration in fixing tlic rent 
for 120H B. S. that the defe,ndaift had incurred 
expenses in the marriage of his daughter, and iu 
pniehabing clothes, and had deducted those iteiiH 
iroiu the value of gniss produce of the laud, wo 
should certainly have had the power on special 
appoiil to disallow those items. 

Upon the whole, I «eo no reason to doubt tho 
correctness of the judgment in the apjieal, which 
was not given without much consideration, and I 
reject the application for a review, f will remaik 
that in this ca'O I do not wish to be undt*rstood 
as expressing an opinion as to whether Section 6 
Act X of 1859 was intended to be lotrospoctivc 
or not. The ease to which 1 referred in the 
latter part of tlic judgment d(*livpred in October 
1862, and in which I thought that the question 
would be settled, has since been remanded to 
determine certain (luebtionsof fact, with a dirt*c- 
tion that, when the facts shall have hei*n decided, 
the case shall he heard before a i''ull Bc>H*hi In 
this case the right of occupancy was admiftod, 
and it was not shovyn that the defendant was an 
ancient hereditary ryot, or that he had boon a 
possessor for more than 30 years, at most a period 
long subseipiont io the date of fhe PeMteanent 
Settlement. 

Mr. Jtiiticg Sbamfummnfh Pi/mhf.t*~T]w doei 
sion of the High Court oKhtolwr 1 (KIg remanding 
tliecai(\ having kid down certain rakiii which 

the Ian and iwiuifabh lenl" was to be found out 
fb!' Wf^/nw< lamta o( certain’ kiudu ryots, and 





Oourt having 
one rj?ot oaii 


pJ^tJortion 

|^^^.,^»a'.whichy€Wlyiii;is8 fallow,''whioli qmioti- 
|?y W Chart added to, the prSooding area, ' 
alto ^wnd the iivorago quantity of 


, dfco of i6he«e 'T|inds, the average yatuo of the 
»te^ ,the «q»t of production, ineluding hired 
Pjwfii'Rs'iyolj aM the, ryot's wages its a laboreJr, 
pftis nfeoiwit of the profits of ngrioultural eapital, 
y»he (tinosuniof ^hje capital which th4 ryot is likidy 
WhWpioy is pultlvatioii, and snihO other faefs 
■' wSi tlia Lower Ciiurt was directed by the High 

E trt td determine, and scvcnil others, decided 
'^e; according to these facts. 'I'lio ease was 
. ^;^PP®*M by the plaintiir, andtakennpfor 
Ihad the honor to sit. with the (fiiiui’ 
^Buring the trial of the case, on belialf 
’M.the r^pqndoiit, nothing was said ng.itnst Hfe 
j^^l!;fl|'l 5 i^!P 0 *a»nd except that the ryot is entitled 
|!l^,jlli ^h4re Ciftlie profits of the inci eased value, 
that too not directly against the order of the 
jrOMiaiid, hut rather on the.' supposed strength 
'Of the order itself. Excepting two olijec- 
rtiona to be no(i<>ed sbordy after, no com- 
iifiaint at that time was imuh- in behffif of^tlie 
ryot, to the effect that any fitlu>r deduction which, 
.under the order of rmnaud, slmiild have been 
nwle in his favor, has not been allowed, or that 
in spite of the directions in the order of remand, 
,«ome other deductions than those allowed by the 
Hiffh Court should be granted. 

The two items* daimed were such as could 
not at all be allowed, 
and are not now especi¬ 
ally the subject luattcr 


• Soi- page 6 of the printed 
paw)>Ulet. 


tenant,'oven if I Ifad 

ing the, c()rrectriesy.Of;th^ir'-(i^||!^'f^'’toih^’'|fn^^ 
scut case. As :to ,'tho; 
that were urgsid"''worn" 

had bwn urged, fhey could hot ho ,oht«#taiu^ 
a special appeal. i 

I’laintiff; appellant, liaving o]i|oet@d|to cciliim 
allowances made by the Ziflah Judg®, «u 
gmund' that these were made against pritiel*, 
ciplos of tho order of remand, his objections WerO 
tried, and’r thought proper to coincide .with the 
t’ltief Justice in allowing to the ryot alliibe oS-' 
jeeted items except tiro, viz, tho value of a hotiso 
for the ryot to five in as a sojKiratc item, and the 
amount of an insurance for the risks of eultiyur 
tion. I also n3l*'<5«i «">th the (Ihief .Justice wheh. 
virtually tho price of the bousq was. altoc j ,^. 
allowed, but only as a part of the wages o ' labor 
in mldition to the inoncy allowed by the i!^lah 
Judge on that aceiumt; 1 also concurred with 
the Chief Justice in disallowing the iusunineo 
charge above-mentioned, bwause f thought that, 
when we had already ivllowctl a very high rate 
of interest .upon agricultural capital, thi.s allow-, 
aiice on principle included insurance for all rikks 
attending the undertaking, and thought that 
even, if this risk be iiomsidered as not included 
in this high rate of interest, the average of pro¬ 
duce was umloubtcdly required to be fixed after 
making jiropcr allowances for entire as well as 
partial failures. 

To these opinions I still aiUicrc. The argument 
of the Icarnoil Counsel fer the petitioner, who 
technically asks for a review of tho decision ri) 
which I W!i8 a party, were .addrc.sscd virtually 
against the order of remand. 1 do not mean lo 


of review. No objection in earnest was taken j say that the Iwumed (Jounscl for the petitiono 


hgainst the average of produce and the value of 
■the produce as fbund and fixed by the Ziliah 
•Judge, and^ it was not pleaded before us tliat 
Pioro hinds lie fallow than tlic Lower CJourt has 
l^en into account. 

ITie order of remand directed that,, in order to 
find out “the fair and eqnibiblc rent,” ‘the whole 
tif the pmlucc is to lie valued awwriluig to prw- 
Seht t^teSf and after deducting from tiie amount, 
eo fodfHfcl costs and allowances therein mentioned, 
the bMin^e would repi-escnt the total of tho iviit 
tp be fixed. It. bad also been decided that the 
ryot in this case had no other right, than that of 
fenpanev, but this ease was p.r|i>vided for in 
fectidns 5 and 17 of Act Xof ig^,, Neither 
the cross-aiipcal, nor by a ftirilsd ’kp'plioaUon. 
^as any review of the. principlls upbn which 
the riinaiid.'.OJ'dcr Was based askld b*, the; Jfe- 
ipomtot,^- _ 

Nd optninaint was made by l|e rwf'tbiiit'ihb 

facta have jbeten jbund jhipcrfthitlk or 

Rgwfist.v ej^dcncB. , Q'n tbCtContirAy, the v^iiqof 
the grdisjphqduce, as'by tie Lpwqi''’:vAp- 
pcllato ‘ ^lirt ■ vm ' dP ..both' ..siiles 

adopted a.sjpi^ruc! firtdit'ig.''I-'. 

In su(i^’j|(|*alatc '^bld not.thiiik 

giyselfi^ij^l^nt to take;'up, as%>oints,of jaw., 
rtio priifcti^ of t he/irdcr of maftn'd; at 
|bc Cstcrit-.'lhjrt they wol’C'''iObj«Sik«ed ■ to W 

t , ,1k., , 


has not yet a riglit to attack tho prittciplea of 
that decision. 1 think, however, the Uhief Jus¬ 
tice alone, can refuse or allow tho pre.scnl applica¬ 
tion for review. I. do not feel myself legally au¬ 
thorised in review to pronounce any opinion ujion 
the Judgiiicni ofaFull BeneJt of three. Judges, all 
of whom are {ircscnt in Court T was asked to 
hear this review only beoanse it was .a review of 
the decision which wn.s passed when 1 sat with 
the, ,Chief JusUe'e. By the last judgincnt only 
previoAft ordpfs were cuniod out.' 

. With reference to the question of onus, I see 
cle»,fly that, mnlcr the wording of fciection d Art 
X. of 18;59, plaititifl' had id prove his case; but. I 
,(lo not ^00 that, tillowing thi.s folio the right cou- 
itriictiori of the law, the learned Coimsel for the 
petitibnor -has suceiwdcd anywise in impugning 
the cpiTectness or the valnlily of thp'.l&st judg- 
■ptent, whh'lt was TnanmniKed by nipthal t^hrfiMtt 
bn facts .found by the Judoe on tbii whole id ^ ■ 
•evidence in the case.', 

‘ ■ Though in the last , decision, at wak ^Wihnd, 
pwperly loo,;that/,^',‘Cdnr|>-'i»^n1@b‘'btfoi:»d'fo ■ 
.take adirect 'that the' 

1>f)rrm>s kix ^twn SJs /OflffiJ'" yet iirae* 

tically a, high rate .etf ptbfit was allowed'onTbe ■ 
capital, cfopToyed oft iblti ration, lunl not aaiyiiiwse , 
Ir,sf?,dhan Ibgi^l'lad, arcoiding to the fiftdf^'ot '■ 
the Court bdlfc hecasiou lb pay to his.,,ered®' ' 
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Att to tlieof tin ic^ponifaus that, 
lit t/iawwjrth^'ttVWHge of pjoiliKt tli ptoilmt 
ofcolfdiu fields wa*j tmjnopeily diMUowtd by 
tUe Ziililt Judge, it i|a iiecesmiy to inentioii tli it 
by tuuiu^i eoiiscut the cvulimi. tiktti m oik 
iHst hud be< n inidi applu xblo to ill iiul tlu, 
Luwii Comtu i*) t )iiwUicilb\ till lv^t dunMon 
of tlllb f OUlt to hive llotul ll^ht 111 piottt ling 
upon uidentt,, lud not ujhui p isimil oUmivi- 
tion 

Allowing tint eiui poUlu il noiioiiiiMs m 
Europi do not BtiKtlv follow till. iiiUs i(lu])tt(l 
in the oidei of Kinind win n in tin (kttiuii 
lutioii of tin Jiuouiit 01 lit of lint cnstoiu il 
lights not boll In oidinuy Uiiints iiiUmii , 
itCfiHUotlu snd th it a ill uu ol inhinuni ut it 
thi I tte p 1 bitgihof om iiijsi in tin jiliti of 
five nulls of till loiinci uiit wis on wist, iv is 
Sill, 01 thfit i diiiif foi oin iii[Ki 11 Hilt (III I 
of more til in si\ injn s of th i ilii ol loss ' 
pioiiou ol I 111 gill was mil 111 in I ini put ibk 
to (h i\)t liiols UK nlioni il in Siilion i Ai t 
\ nil not pii t till III III ( nil on mint bv uin- 
» foirn [liyiin lit of 1 nt t n li yen*', is tin Uni 
hoiili 1 in ly by a smi piovc tbit tin nnts liillni- 
topud IK bi low tin j)u\iiliig i iti piyabli 
by till hunc ilissil mils f ii Unds of i son In 
iiisinplnn iiiil with mill u u Kiinf i„i s in tli ir 
tlic V lint ol ll piolu I Ol til ti tin. piodiulivi 
poweihif til 1 iinU luM bun iinieHsd otiiii 
xvist fliui ly tin i-,i.niy in AtllKcxpuii of 
tin ryots i 

h mix b ill »u (1 as u»,n( I In th kiiiuil 
C nnis 1 J n ti j (itioin.i ill it i ulliv it ys of ni } 
mil klimiii lanl not hikl by n Is, is will is 
til isi i iiltn ill Is win III mull liiiinlsot otlni 
i)uls u pi isons ill tiui t fi nn ijots who ( ultu iti 
/o/(i/out 1 111 I UhIUIii liny In ib aid to 
h )ld, oiilmiiih hods wlni ll h 111 not 1 ) n eitbei 
fi nnbtl K (11 it 1 1 st it ill tim winn tiny >t 
th n k IMS kniuut I unis in I mils In Id ismiUi 
ten lilts to otln I rv ts All tyi (s isilistni^ui )i d 
fiom tlu SI. I uUn tins ol kh im n 1 iiuis oi of k nnl i 
mill i till lilts ol lyois, may ils> b ilk wi 1 to bt 
ol i distiin t <! Is , til iu,..b in nnlubi is of ihvs class, 
Bonn uuv IS i subdivision itivi logint, md 
some Iowa uni difkicnt lights It is, however, 
(leu tbit lyots merUiom tl m hiitiiniool Alt 
X of lh 39 m not IvuileeuKe lyots oi ryots 
holding ongiuilly uiidei any liaodflary ortians- 
leiabk t limes, oi holding fhiougU thosi who 
held it OIK* t imo as hUik, ind must have at quiud 
tilt iiglit ol oiiupaniy by bung aHowiil to hold 
«s tryot foj 12 yiars, i light vvlaih Ibiy did 
not ]) 0 s>uS 3 m the lOlh uni 11 th yi ais ol tluii 
possession Wcnjiy dso Ulow to the. petitiomn, 
as ajguvd by him, tint /cuiiinluv lands aic 
oidmaiiiy, for puijMJsi s of k ising ini, divided 
mfO two soils, lyottee and khuimi , tint what 
was jyolte'C might m course ol tune beiome 
khamur, atul that what was once khiiuu may by 
au act of the laiidhoklu buome lyottee lands 
Wurttnay iui thoi allow tli U all sin li i yots ni this 
couutty Inve Uen, luoidingto custom iHowid a 
shall out of till piofils ol th lauds i ultnatid by 
them In V olid t lie o ii e w i A s of a hued lalwi e‘P, mid 


r»«> 


tint /inmidiis, u)twith8faadHfl| |j |the IhcenniAi 
Set tk im ut, ll IV c not by Iftw or ^foul th it eobi- 
]>1 tu ii^ht ovw the lands ami tenants wlpy:|t 
jiii tils ( iHtll jnopiigfors en|tiiy in other cmintriiH, 
Mikm, all thise dlowancosJthas not been shown 
fli it tin assossnn nt fixed by the last decKuon of 
this { omt IS uiiUvuiable to the tenant Wh«« 
out ol tin. tliui lupecs of the fiirjuei valu,o ot' 
the gi iss piodtiec of n beegih, five auna^ weiJ8( 

1 t lud by the /'umndu as Uis rent, the ipb-. 
mmid I nil hided, dong with tlio sum neeeasary, 

I n ( spenst s all tlu piofits whn h the rjots may 
Invi I n ( ntitkd to tl mn ishisshaio 

lint It a IS n )( my w ly piobibie, and Wg,? not 
pli i kd Ol f ll veil by tin ryot, that Ibe 
m th tost of pioduitnm was 1 igliCi than 
])i portiouate mill ise ot its value, so as to ift- 
(bid till wbok otlln uuieistdv ilii(,oi also any 
pntmii ol tin f mn i ynifits, 1 awaidod elcynty 
mins to the hiri Uoid mil of tlnu lupms of thh 
nil K 1st ut v line of pioiline \V hi u 1 ifid SO, £ 

II id no ,.,1 ) m 11 1 snap ( th it 1 w is tnvmg to tlfe 
i indloid uiyiMissm i lU of uih tmemiint Ukely 
to ( Hist mi uy f > tin lyot oi my levchition m 
fin I tiinliy Ol t'liii mil (I the KiHiindii, iHer 
ilii iniusaiy men isi 1 i\|kii' s some shue ol 
this HI reistdvdui ol pi dm lion w is not likely 
tola I It f) thi t 1) ml 1 ( uU iiivii Ik hive 
lint tin 10its of piodi (lion I oiild i\ei hiivi bun 
so iiiiK isid as io 1 p pi I wiiii the imu ist of 
\ dm I Ibon^ht ili it if giunj el vi n annas, ui 

] (M n 1 httk luoit out of time uipu s it pii sent • 
ui„ til iiiiuisi in vdui wo 111 1 not li tu any 
adiltli «/ pi lilt to tin not b < imiot iumjilHin, 

I 1 insknmei pi ifit whitiui tiny wue, wiit* 

I not at ill ifi (tid m 1 find vvl tn by liw tJic iit- 
(uasi in V dm is nude i jioun I of i nli mu im id, 

1 1 vui if id (1 t will giunfii the luulloi I tin 
the wlioi (I tl mill i il v iliic, nllnu^ tin in 
eie isi I IS] lists, till lyot i mild not imnplim 
fi^iin I tin Clint, as it vv is hound to i Imini tu 
fin iiw \ liking havin^ bu II, lliui Ion shown 
1 I nupii.ii th imuetiussof the list di usioa, at* 
i ir IS I nil e nn ein I 1 n ji 1 1 the ii view 

The fist M 111 ll lsti 4 
/V< si»f 

Tin Hon bli C St ei, C 15 Kuup, ind h S 
Jnkson, finite, 

Plaint (not to be construed literalljf 
but according to the meaning of 
tbe plaintiff;. 

Cu>e No 1761 of 1H( f 

Vyjer lal Appml ft m a daision p lu d by ilf, 
A O ifhauf, Judfft oi Sylbf y ditttdtki Mith 
March 18 ti J, tfiet-Miiif u d(<i'<ion pnsHid by tkt 
As'itstmf Vonimtsnoiur <f thit Ihstru! 

Ml's fsoplat Inghs (Plniytill) AppeUsiU, 

ll un Singh K.yflh md olln r (Disftud int“) 

Jii sp Old I h 

Jbe \di) oU Oniii i’ ml I/) fl, T Xthta fin 
I ''dP tl-"*' 
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Mr, G. A, C, jphwden and IMmo Dwarkanaulii 
Banetjce for llespondcnts. 

A plaintifE’s smt fJiould not bo dhmissoil biioause, ni 
dwcMblng hia cause of acf ion, strictly accurate lanttuagc 
ha« not been used. A jdaint should be construed li- 
terali}', but accoiding to the piainllff’sreal meniiin^, un¬ 
less such moauiUft is iiicunsistont with the woid-i used in 
♦he planit. so as to deceive the dctendanls and picjudicc 
bla defence. * 

Mr, Justice Steev.—Hnm is a suit broujiht 
by Mt'S. Inp:li« aframst the defendant for dam.ijvos 
on the allegation, ius the jJaint says, that lie in 
person, aided by others, plundered the produce of 
eOHain orange-groves which, under a written 
agreement, he was bound to deliver oicv to 
Mrs. Inglis. 

In tlie literal sense ot the word, there was no 
plunder; but what the plaint intended to elnirge 
against the defendant, amounted to this, that he, 
by intimidation and by other milasvful niiMns, 
prevented the produce of the orange groves from 
reaching the jilaintiff, and thus caused injury for 
which he is liable in damages. 'I’liongli the iii st 
Court did at first, and before hearing the .irgii- 
monts of the ])Ieaders, lay down the issue whether 
the defendant plundered the oianges, this issue was 
atnended when the Court became bidtcr informed 
of the real state of the case in lespecl to the <-on- 
troversy between the parties. The aincmled issue 
was whether plaiiitifl au'taiiied lo>s to the exit rit 
claimed by any act of ilotendjuf in lireaeh of his 
agreement. On this question, the Court deculeil 
that there was esideuee to diow that the defend¬ 
ant sent down a large body of men to the oiange 
groves, and by this act of intimidation and other 
acts prevented jilaintifl’ from obtaining the whole 
of the produce of the groves in the year ItiOb. 
Taking the out-turn of 12(i7 us a basis for calculat¬ 
ing the measure of the loss which plaintiff liad sus- 
tmned by the produce of 1268 not having been j 
delivered when the Court awaiiled to her on that I 


mode of measuring the damage-s the out-turn of 
the year before was the only available mode, and 
that, taking that as the basis for calculating fbe 
plaintifl’s damage, it was for the defendant, who 
was the wrong-docr, to afForti proof that the basis 
assumed was not coirect. 

As already observed, the Judge, keeping the 
plaintiff to the literal words of his plaint, thought 
that she had tailed to prove a case of plunder 
against the defendant, and thereupon dismissed the 
suit. But it seems clear to me, as it was clear to 
the Court of first instance, that the plaintiff never 
intended to charge it against the detendant that 
he witii his own hands picked, gathered, and car¬ 
ried otr the produi'c of extensive groves of oranges 
for several days in succession. If that was her 
ease, the thing was physically impossible, and she 
was rightly made to suffer by the dismissi 1 of such 
•i preposterous chtirge. But what she intended, 
and wliiit the defendant plainly understood, wa.s 
tluit he had acted in such a way as to interfere with 
the plaintiff in the enjoyment of her accustomed 
rights, and had thus rendered himself ameinible to 
damages. If the very words of the plaint do notf 
allow of .any sucli libi'rul interpretation, it is clear 
that the Court of first instance was satisfied from 
the w.iy ihe case vv.ts laid before it and argued by 
the pleaders on either side, that plunder, in its 
literal sense, wa.s not the charge intended to be 
preferred. But, after all, wind great distinction Ls 
there between a jiersnn saying you have jilundercd 
my projicrty, and saying the ]n’operty was mine 
and you stopped it from reailiing me In the one 
ease, it is plunder direct ,* a>id in thi' other, it is 
plunder indirect It is not to the literal words 
used in the pleadings tli.it the Courts are to look, 
but to their subsl.ince; and it is not bec.suse an 
act cliargid is inaccurately descubed as plunder, 
that the (sirfy injured by the act is to be dopriv- 
od of rediess. It is a diffeient thing where a 


basis damages to the extent of llupees 597-10-1), 
afiter allowing a set-off. 

The defendant appealed to the Judge, but be 
did not complain that the first Court lia<l taken a 
wrong view of the nature of the controversy, nor 
did he allege that be had been taken by surprise by 
tlic Judge laying down the amended issue, or that 
be bad not been able, on that aecoiiut, to produc e 
the evidence which be might otherwise li.ive been 
able to produce. He atqiealed on the ground 
fbat what he was charged with doing in tin' mat¬ 
ter of the oranges he was bound to do, and that 
he was not liable in damages for any thing done 
by him. 

The Judge, looking a])parently to the litchd 
wowls used in the plaint, and forgedting to sge 
in what light tlie Court below him had regarded 
the matfe'r in dispute, treated the case as one of 
plunder; and finding that tliei’c was no evidence 
sf plunder, and that the b.i.sis of the c ilculalion in 
measuring the amount of damagv's, az. the arcr- 
ige of the last year’s produce, was not a fair one, 
reversed the judgment of the Lowit Court am! 
lismissed the plain liff'’s mm with costs. 

It lb urged Hi special appeal that the Judge diil 
not trv tlie rigid issue, and that, iii respect the 


parly sues for rent, say on a kubnolent, and fails to 
prove that the ktibooleufc was given. Here the 
very foundation of his action is the knboolcnt; 
and if he has stilt'd falsely that the kuboolent 
was given when it w.is in fact not given, he is 
rightly held to be disentitleit to any rent, even if 
he succeeds m clearly proving that some rent is 
due to him. In the same way, where a party sues 
on the around of adoption, he is not allowed to 
succeed if ho fails to prove his adoption, but does 
prove that he is entitled in right of inheritance. 
The principle in these eases i.s clear find obvious; 
parties must not set up one case and prove an¬ 
other. But in the suit of the present plaintiff, her 
allegations and her proofs are the same, and there 
is no inconsistency between them. From first to 
last, the plaintiff's allegations have been that the 
di'fendant was bound to deliver the produce of tlie 
ormge-groves tohijir; that hestopfed the pro¬ 
duce from reaching her, and appropriated the pro¬ 
duce himsell. The evidence adduced was with a 
view to piviTe this; and though the affair is eailcd 
a plunder, neither side are at all m the wlark as 
to the meaning attached to this word. To hold 
then in this ease that the plaintifl’s suit ought to 
be dismi'Sed l)ee.iuse, ni assigninp a technical 
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word to a wrong done, uhe has not used a strictly to jirotect the growers of the fruit and (o see that 
correct word, that, I say, would he to decide on a they wore not oppressed; that, as the gioweis of 
wrong principle, for plaints are not to be construed the fruit were unwilling to give the produce of the 
literally, but according to what the plaintiffs grove I 0 the plaintiff, the Uajah in jiursuanco of 
really mean, and unless such meaning is utterly the onlers of Govenunciit protected the groweijs 
inconsistent with the words used in the plaint, so wlio were thus able to enjoy the fruits of Iheir 
as to deceive the, defendant and prejudice his labour; that, with the exception of doing his duty 
defence, the plaint is not to be dismissed. in protecting the weak against the strong, he had 

If then the case is not one of plunder, hut a not on his own account taken a single orange; 
case in which the defendant is charged with an act that he cannot be held liable; further, that the 
‘or acts in opposition to his agreement whereby prodiiec of the season was not of the extent stated 
the plaintiff was hindered from receiving, as was by the plaintiff; that, so far from the ileff’ndaiit 
her accustomed right, the produce, of the orange having jduuderod the grove, Colonel (lutlirie 
groves, the ngUt issue, though tried in the lirst on bchulf of the plaiiitilf had plundered some 
Court, Inis not been tried in tlie second, and this j oranges. 

omission is a defect in law in the investigation i 'I’lic plaintiff!, in a written statement filed on tlio 
producing a defect in the decision on the mfirit.s, | 3r(l December 18fi2, repeats the alh'gation of her 
which reipiires that the suit should he remanded | plaint that the oranges were plundered, and adds 
in order that the right issue may be laid down | that they were, sent to Calcutta, 
and tried. That issue is, as the first Court stated i 'riie Assistant Commissioner laid down the fol- 
it, viz. “ whether plaintiff sustained loss to the I lowing issues for trial:— 
extent claime.d by any act of defendant in breach j Ce liAvv. 

of his agreement,” I Whether the lease given by tbe late Sooba 

If this issue is decided for the plaintiff it will ! Singh Itajah of the Dyratig orange-groves to tl.c 
he necessary to consider the ipiustion of damages, i hito Mr. H. Inglis, was binding on the heirs 1 f 
On tiiis point, the Judge's view.s, as expresse.ii in ! ti>e former after Ilyrang was found to lie British 
his judgment now uiuler consideration, are alto- | territoi-y. 
gether erroiu'ous. In all eases of this sort, the ! I' act. 

produce withheld can only bo given by estimate, i Whether the. defendants )>bm(lered oranges in 
The out-turn of a cron in the past year is a very i fbe Byrang groves leased to the late Mr. II. 
f air basis to estimate tue crop of this year ; and if; Ingli.s. 

it is too high, it is for the defendant, suppo,sing ! Whether llie yield of the oranges in the Byrang 

that his conduct has been such as to render him | gi’oves in l«Cl-()‘2 was equal to that of the year 
liable to damages as a wrong-doer, to show what ; ltiGO-61. 
the plaintiff’s actual loss has been. J think it i 

nece.s8ary for the ends of justice, and to shorten j The Assistant Coramissioner’.s decision on the 
litigation, to make the remarks in this paragraph, ! issue of law was in favor of tlic plaintiff, 
as if the Judge is not set right, lie may repeat his ! It is unnei-essary to entm- upon this subject, as tlie 
former error and to give ground f!>r another ! law issue ha» been abandone.d by the plaintilFs 
special appeal. j learned Counsel and pleaders in special ajipeal. 

The case i.s accordingly remanded t('be re-tried. On the issue, of fact, the Assistant Comuiission- 
Mr. Justice Kemp .—The idaintiff in her | er, without amending the i.ssue as laid down by 
capacity of Executrix of the late Mr. M. Inglis, I him in (he first instance, observes in his judgment 
sued llam Singh Rajah, Bursingli styled “ the i tlnit the. point for consideration is “ whether the 
young Rajah," and others their depi'iidauts, to | plaintiff sustained loss to the extent claimed by 
recover the sum of 597-10-9, being the priee of t any aet of the defendants in a breach of the lease 
10,94,490 oranges which she allegeil the defend- J contract." On this point, the A.ssistant Commis- 
ants had plundered from the Byrang I’oonjee sioncr remarks as follows :—"It has been .shewn 
orange grove, the said grove being held on a from the papers of rtn.o///er that Rajah Ram 
farming lease granted to the late Mr. II. Inglis Singh of Cherra Poonjee sent down a largi* body 
b^ a former Rajah of Cherra J’oonjee, Sooba of men to the Byrang orange groves, and by tliis 
Singh. The plaint, after reciting the date and act of mfoaiffubon ami other actsplaint- 
terms of tlie lease, proceeds to aver that the iff from obtaining the whole ot the jn-oduee o1 
plaintiff was in the undisturbed enjoyment of the tbe groves tiuring the season (if ISffH B. S.” 
i^iroduec of the orange grove up to the 3rd Ear- The loss of the plaintiff, alter allowing for a set- 
tick 1268 B. S.; that from the 4th of Kartick up off the amount of which is not fi,xeil, was esti- 
'to the 6th of Agran 1268, the young ll.ajah Bur- mated at the sum sued for. and a decree was 
singh in wenson and others, dependants, pbmrfemf passed against Rajah Ram Singh. The Rajah 
and carried off'the fruit from the aforesaid grove, appealed. The Judge ot vSylbet, Mr, M. Shawe, 
The Uajah Ram Singh alone appeared, ami decreed the appeal and reversed the decision of 
‘answered briefly to the following eff’cct, that the the Court of first instance. 

Byrang Poonjoo orange grove is in British teni- The Judge raised the following issue;— 
tory, and that the lease granted by the late Rajah is “ Has the number of oranges, as averred by 
inoperative; that, after the attachment of the grove the plaintiff, belonging to her, been proved to 
t>y the Government, it was placed in the have, been plvndere,d by the defendants, or has 
charge of the defondaiit, and he was eouunnaded j the defendant’s plea been establisUeil." 

0 
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On this issue of fw't, the Jiul^c observes that j phiintifl'. It is a wholesome rule and particularly 
the “ only points to be determined me whetlier ! so in this country, that a plaintifl must prove his 
the number of orftnp[cs as estimated by the plaint- j case as pul firrward in Ais plaint or written state- 

ifl'was Imd fulc produced in the year in ques- ! inent. In this suit, the plaintiff, both in her plaint 

tion, and whklier the defendants really plundered , and in her written sbitement^ charged the defend- 
the same.” The Judge’s own words are quoted. I ants with plunder. Nothing could be more delinite 
In regard to the allegation of plunder, the I and clear than the terms used in the plaint. Fur- 
Judge held that “ th? plaintiffs claim was not i tlier, 1 find that she examined several witnesses 
proved." The Judge further remarks tliat “ it ! to prove the charge of plunder. The defendatit 
ha.s not been proved that the defendants forcihlij j also examined witnesses to prove his conntcr- 
plundered the oranges as alleged, and that it clinrge of plunder brought against Colonid Guthrie, 
appeared that the plaintiff lodged a complaint Tlic Court of first instance raised the jiroper 
ag.ainst the defendants for a. breach of tlie peace and issue of fact, viz. “ whetlier the act of plunder as 
for taking away the oranges, but the chnige was charged had been proved or not,” and that simple 
not proved, and no roeognizanees were taken from issue ought to have been tried. There appears 
the defendants as solicited. 'I'liC plaintiffs elaini to me to be no inadvertence or mistake in the 
and assertions arc not proved.” I again quote plaint, nor is there any variance between the alle- 
the Judge’s own Words. gat ions in the plaint and the written sti tement. 

In special appeal, it is urged— There were, tlicreforc, no good grounds for any 

Isf. T’hat the Judge has omitted to consider amendment of the issue as originally framed, nor 
the effect of the lease or tlie liability of the does the amendment appeal- 

defendants in reference thereto. Kionani™dMrthis cmuq been legally and 

‘2nd. Tiiiit the Judge has disposed of the datcii laui Auiom isi.a, ’ formally made. “’“Ifpar- 
plaintifTs claim us if the action had been one on ^'^'^*^v''!Teiinntties will attempt to sujiport 
Irespmis of a wrong committed by the defendant ‘wni's ’ perhaps a good ease by 

Rajah Ram SSiiigh, the fact of which had not been Naininoi' i)iis.»oc, statements and serious 

established; whereas he ought to have tried the itopoaiicut. chnrges.theyarejustlypu- 

case, as the first Court had tried it, ns a suit for nislied if their .suits are dismissed and arc entitled 
ilamages arising out of a hreneh of contract for to no con.sidoratioii.” 

which the defeiidinit Rajah Rmu Singh was liable j 'I’he Judge has found that the plaintiff has failed 
under the terms of tlie said ijara. | to prove the charge of plunder wliieii is the charge 

3rd. The first Court having found that, owing originally laid in the plaint, and further that the- 
to the acts of the ilefeudant Rajah Ram Singh, demand and assertion.s of tlie plaintiff arc not 
the iilaintifT was prevented from obtaining the proved, 'f'liat is a finding upon facts, and one 
produce of 12fi8 B, S., the Judge was bound with which thi.s Court cannot interfere in special ' 
to determine,whether such was the ease or not; appeal I would dismiss this appeal with costs 
instead of which the Judge has limited hi.s enqui- and interest payable, by the appellant. 
ry simply to the question wliidlier tlie defendant Mr. Justice Junhon.—l concur generally with 
Rajah Ram Singh liad committed the overt ac’t Mr. Justice Steer. 

of plunder or not of the oranges alleged to have We must look, I think, to the substance and ' 
been lo.sl to the plaintiff through the acts of the not to the form of cases set up in our Courts, and 
defendant. it would not be in accordance with justice to tie 

'The appeal to this Court ends with a prayer for the plaintiff down by the literal iiiti-rprctation of 
a remand in order that the Jiulge may try what a particular word employed in his plaint., when " 
the plaintiff considers to he tin* proper issue, viz. j tlmt interpretation is at variance with probabi- 
the “ quantum of damages to he awarded to the lit ies, and with attendant circumstances, 
plaintiff, the special appellant.” 'I’lic word “ loot” no doubt means plunder 

The learned Counsel and nleader for the special primarily, but it was not at all likely that the . 
appellant dee,line to argue the first [loint taken in plaintiff meant it to be believed that the Rajiili 
appeal. They contend that the que.stiou of the m person had personally gone and plucked the 
validity of the lease (loe.s not arise in this suit, fruit of the orange groves, and carried it off with 
On the issue of fact, tlieir contention appears to his own hands. STie clearly meant to impute to 
me to be that the Judge should have tiieil the the defendants violent and unlawful interference 
appeal to him on the same point as that which with her enjoyment of certain rights seeurcil 
the Court of first instance chose to consider to be to her by contract, whereby she had suffered 
“the point lor consideration,” wholly in-espective loss. > 

of the issue originally laid down, and on which the That the defendant understood what was really 
parties went to t^ial —in short that -a plaintiflj who meant is clear from the answer put in, which in 
coirfes into Court with a vcrilicd plaint embodying some measure admitting such interference jus- 
in distinct and unambiguous terms a charge which tified and defended it upon grounds there 
under the Penal Code might possibly amount to stated. 

dacoity, may be permitted, on his failure to prove The Court of firet instance, misled by tlie word 
bis charge, to fell back upon a frcsli and totally used in the plaint, made the issue one of plunder; 
distinct issni'. 1 am clearly of opinion that the but in recording judgment, ho states the real 
Judge has tried (he right is,sue of fact, and indeed question as the “point for determination,” by 
the only issue arising out of the statemejils of the which virtually he means an amended issue. 
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This was in accordance witli the statements 
put in and the evidence offered, and was not, 
therefore, a surprise to the defendant. 

The Judwe, on the other hand, instead of 
taking the broad and, as 1 think, the reasonable 
view of the case, narrowed it again to a (question 
of plunder. 

In doing so, I am ol opinion that he erred; and 
1 , thcrel’orc, concur in the order of remand. 

The 2nd April 18(i4. 

Present: 

The Hon’ble Sir Barnes Peacock, Kt., Chief Jus~ 
/tec, and the Ilon’hic C. Steer, J. P. Norman, 
F. B. Kemp, and W. S. Seton-Kai r, Judges. 

Xttesne Profits—Xiimitation, 

(lase.s Nos. and 402 of 18G0. 
llrgntor Appeals from a decisiou ptuvsed by ]\Inon- 
shee Nazeerooddeen Mahomed^ Prineipul, Sad¬ 
der Ameeii of Dacca, dated the 'tind September 
18(!0. 


No. .‘597. 

Unnoda Gobind (.'howdhry and others (De¬ 
fendants) Appellants, 

versus 

Uanee Surnomoye (Plaintiff) and others (De¬ 
fendants) llespondents. 

Jiuhoos Du'arkavuuth Mitter and Gopee.nath Moo- 
hcr/ee for Apj)ellimts. 

Baboos Sreenatk Doss and Ashootosh Dhur and 
Mounsbee Ameer Alt for Uespondeuts. 

No. 402. 

Ghhoy Gobind Chowdliry (Defendant) Appellant, 
versus 

llance Surnomoye (Plaintilf) and others (De- 
I’endiints) UespondeiUs. 

Mr. B. T. Allan and Baboo Kishen Kishorc 
Ghose lor Appellant. 

fluhoos Sreenath Doss and Ashootosh Dhvr .and 
Mootishee. Ameer Ali for Kespondents. 

Ill a suit for mesne profits, inider SoctioiiHUegula- 
fioii 111.1793, die iihiMitiff is entilUat to aasilat for J2 
yeai-s before suit, excluding from suc'li coiujuitiMou the 
period of petidencv of the suit for possession from the 
rlate of the pliiint till the final decree (Steer and Kcinp, 
■I J., (tissenlientihM). 

Both under Clause 1C Section 1 Act XIV of 18.C0 and 
under Section 14 Kcgulation HI. 1793, a separiite 
1 cause of action in respeet of tlni tvrongful rci’cijit by a 
j defendant ofrciil or prolits of land belonging toa plaiut- 
I iff, arises immediately upon tlic receipt by the doteiidant 
^ of each several sum, * 

The, Chief Justice and Justices Nonnan and Se- 
ton-Karr. — This wa,s a suit instituted on the 21.vl 
of July 1858.for the mesne ]>rofits of (1,02.5 beegiilis 
of land of which the plaintiffs recovered possession 
by a decree dated the 13th July 1855. The Lower 
Court awarded to the plaintifls me.siu* profits 
from the 18th of July 1841 till the lOth ol' April 


18.56, the date when the plaintiff recovered pos- 
si'ssiou, being 14 years 8 months and 26 days. 
The suit for iiossesaion was instituted on the 19th 
November 1852. 

The (Question on appeal is whether the jihiiut- 
iff’s eliiim is bimed to any and to wh.at extent by 
the Regulation of Limitation, 111 of 1793, iSoction 
14, The answer would be comparatively five 
from difficulty, were it not necessary to consider 
first what is the cileot of certain decisions of the. 
Sudder Court whicli are au])poHed to have put a 
construction upon the Regulation in question. 

The first of these is Gooroo Persliud Poteedar 
versus Koumlakant Bose, (i Select lieports, page 
,5*2. The plaintiff obtained a decree for posses¬ 
sion on the loth of Sei>teiuber and com¬ 
menced his suit for mesne pridits on the 8th 
Decern lier 1828 (more than 12 years after the 
decree for possession) in wliich he obtained judg¬ 
ment fiir mesne jirofils from 1808. U'lic ground 
on wliieh the efleet of the Regulation was said to 
be avoided was that the suit for mesne profits 
was brought within 12 years from the time whim 
the plaintifl’obtained i»<).sscBsio)i under the decree. 
The same point was assigned as a rea.soii for the 
decision in Rajah Ainiininath Roy versus Dwarka- 
j nauth Tagore, K. I). A. Reji. 1847, page 8.57, 

I in which the plaintiff was allowed to recover 
1 incMie profits for a period of 27 years before suit. 

I The ground taken by the Court in tlie.se laisos 
j may be dealt with at onee by the observation 
. that actual re-entry is no part of tlia cause of 
I aetion ill a suit fill-wasilal, and a plaintiff can- 
1 not create n'glits by liis own lacuies against a 
i defendant. 

Azniwil Singh versus Balgobind !^gh, 8tli Sep- 
I lember 185.‘5, S. 1). A. Rep. page 8* was a suit 
I instituted on the 28th of May 18.50 for wasi- 
■latfroni 1819 to 1835. The plaintitl'appears to 
j have obtained a decree for posses.sion on the 9lli 
I of August 1831, under wliich he got pos,session in 
I 18.37. Tin; deeree was affirmed by the Siuldcr 
j Court on the 8th of A[)ril 1859. The suit was 
dismissed by the Principal Sudder Ameen, but 
the Court held that tlie cause of artion. for 
u'asi/at must be considered to have arisen when 
all litigation regarding the right to the lands 
finally ceased. 'I’he suit was, in fact, in.«liiuf(>d 
14 years after the latest date to wliich wasilat 
was claimed, and more than 12 years after tin* 
plaintitl got actual possession of tile land. 

In the margliml note it is said tliat the “ Court 
held that the period during whieli litigation was 
prolracfod in apjieal by the defendants, sJiould be 
deducted.’ 

Mahomed Ilossein versus kTu,ssamtit Woozee- 
run, 2.3rd ,Septemher 1853, H. D. A. Rep. page 
849, is to the same eilect. _ 

In Dud Ali Khan rersns Jlus.samut Woe.roerun, 
23rd Reiitember 185.3, ,'4. L A lap. pag,- >,5i’ 
the suit was brmighl. oii tin 14*.ii b'ch.-uarv 1851 
fic wasilat from 18 l6 to i84l. Tlie Princijial 
Sudder Ameen awarded wadlat fur the two years 
1840 and 1841 a.s being witltin 12 years before 
suit.; but this decision was reversed, and the 
' full amount awarded by the Wudder Co cut 
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In Hauhuo Chovrdhry versus Ramnarain Sinjrh, 
S. D. A. Hep. 1854, page 310, it was held that, 
though the defendants did not appeal, the suit for 
wasilat was within time, if brought within 12 
years of the final decision of an appeal by other 
defendants. 

In Ranee Surnomoye versus Protab Chunder 
Burooah, S. D. A. Rep. 1858, page 513, it is said, 
“ the original of the suit for mesne profits dates 
from the final delusion in the previous suit.” The 
Court held a suit instituted in March 1851, for 
mesne ))rofitH for 1813, not barred by limitation. 

In Khettur Monce Dossee versus Goopee Mo- 
hun Roy, 21st August 1862, Hay’s Reports, page 
178, a suit instituted in February 1861 for wasilat 
li-om 1817, the date of judgment in the suit for 
possession was 1832. The Court said that, had 
the suit been instituted at any time prior to 1844, 
the plaintiff would have been entitled to wasilat 
from 1820 to 1832. 

In considering these cases, we observe that, in 
all except the last cited, the Court seems to consi¬ 
der the right to wasil.at after recovery of judg¬ 
ment in an action for po.ssession, as an entire indi¬ 
visible right; so that, if tlie suit is brought within 
12 years from the date of the final judgment, or 
the latest period of the deiendaiit’s possession of 
the land, tne plaintiff is entitled to recover wa¬ 
silat from the date of his dispossession, though 
such dispossession may have taken ^ ace 20 or 30 
years before suit. Wc think, however, that it is 
clear that a separate cause of action in respect of 
the wrongful receipt by tbe defendant of rent 
or profits of tbe land belonging to the plaintiff 
iuases immediately upon the receipt by the de¬ 
fendant of ^ch several sum. The question in 
this respectwould appear to be the same under 
Act XIV of 1859, Section 1, Clau.se 16, as it is 
under Regulation Ill of 1793, Section 14. 

If the original suit had been for possession and 
wasilat, the defendant would have been at 
lilwrty to plead Limitation as to wasilat received 
beyond 12 years; and it does not follow that an 
acknowledgment of title, or other answer to the 
plea of Limitation to the suit for possession, would 
be au answer to such plea. We think that the 
plaintiff cannot enlarge his rights against the 
^Icfendant, or deprive him of this plea by suing for 
wasilat in a separate action. 

If the suit is for possession and wasilat, the 
enquiry as to wasilat ordinarily takes place in 
the execution of the decree. If the claim for 
wasilat form tbe subject of a separate suit under 
Section 10 Act VIII of 1859, or under the 
Circular Order of the 15tb of June 1849, as a 
general rule such suit cannot be conveniently er 
u’opcrly tried until after the question of title has 
lecn determinedin tbe suit for possession. Look¬ 
ing at the langu^e of Section 14 of Regulation 
HI of 1793, and the construction put upon it 
in Troup versus The East India Company, 7 
Moore’s Indian Appeals, pages 104—125 ; Riijah 
Eiiayet Hossein versus Syed Ahmed Reza, 7 
Moore’s Indian Appeals, pages 238—253 ; Pran- 
nath Roy Chowdry versus Rookea Beguip, 7 
Moore’s Indian Appeals, pages 323 —356 ; and 


Doorga Pershad Roy Chowdry versus Tara Per- 
sliad Roy Chowdry, 8 Moore’s Indian Appeals, 
page 38, in counting the period of Limitation, it 
seems not unreasonable to exclude the period of 
the pendency of a suit for possession, during 
which, whether the claim for wasilat is be¬ 
ing litigated in the same or another suit, the 
plainlili’s hands are stayed, and he is practically 
“ precluded ” from taking active steps for obtain¬ 
ing the remedy he seeks in the suit for wasilat. 
This is in accordance with the suggestion in the 
marginal note of Azrawil Singh versus fialgohind 
Singh. 'J’o lay down this doctrine is to treat the 
question whether the plaintiff proceeds under the 
Circular Order of June 15th, 1849, as a mere 
question of tiirra. It puts the plaintiff only in 
I the same position, ns if he had included the claim 
I for possession and wasilat in one action, but 
i secures the defendant from being deprived of 
! any right the Regulation would give him in 
! respect of any delay subsequent to judgment in 
the suit for possession. 

It is impossible to accede to the reasoning in 
the earlier cases in the Sudder Court, or to treat 
! the yiresent case as one in which tlie principles 
' “ cursus curia lex curia" or “ communis error 
l/ai;i‘//W’ apply. The late Sudder Court and 
' this Court in the two later cases shrunk from 
the consequences of the doctrine supposed to be 
established by the previous cases. 

In the case of Ranee Surnomoye versus Per- 
tab Chunder Burooah, the Sudder Court at¬ 
tempted to escape these consequences by 
holding that “ the period from which mesne 
profits should be granted must be determined 
by the nature of the possession of the opposite par¬ 
ty, whether it be a bond Jide possession or not, 
i. e. a possession without knowledge on the 
jiart of the possessor of the defect of his own 
title; so long as a party has a bona Jide possession 
of land in the sense above given, he is not liable 
to the legitimate owner for mesne profits; imme¬ 
diately, however, he has notice of the defect of 
Ills title, &c., he ceases to be a bond Jide possessor,” 
The case of Khettur Monee Dossee versus 
Gopee Mohun Rot is an attempt to create a sort 
of double plea of Limitation, for which there is no 
warrant under the Regulation of Limitation or 
otherwise. 

I We, therefore, in this case which arises under 
Regulation Hi of 1793, think we are at liber¬ 
ty to hold that the plaintifi is entitled to wasi¬ 
lat for 12 years before suit, excluding from such 
computation the period of the pendency of the 
suit for possession from the date of the plaint 
i till tlie nnal decree. 

We may observe that Act XIV of 1859, Sec- 
I tion 1, Clause 16, does not contain the excep- 
i tions which are found in Regulation III of 1798, 
&}Ction 14, and therefore that it wUl be prudent 
lor plaintiffs in future to include any claim for 
wasilat in tbe suits for possession. 

According to the above ruling, the plaintiff 
will be entitled to wasilat from the 20th of 
October 1843 to the lOth of April 1856. The 
decree of the Court below must be modified ac- 
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cordingly, and each party will recover costs in 
■ the Court below, in proportion to the amounts 
^ recovered and disallowed respectively, and also 
' costs in this Court in the like proportions. 

Mr. Justice Steer. —The decision of the Lower 
(Jourt being allowedly in conformity with the 
invariable principle of the late Sudder Decisions 
in cases where the same question has arisen, and 
the present case being likely to be the last one, 
,or among the last, in which the propriety of the 
principle, as established by the 8udder tJourt, 
can be called in (juestion (for the new Law of 
limitation and the new Procedure Code have in¬ 
troduced a new rule and practice, rendering 
obsolete the old Decisions of the Sudder), I would 
not alter at the twelvth hour the principle of 
the old Sudder, which principle has become, 
from long observance, universally* known, and 
according to which parties have been entirely 
guided ill the institution of their suits. I would, 
under this view, allow the judgment to stand. 

Mr. Jmttce Kemp. —A <daim tor the recovery of 
the jiossossion of land, and a claim for the mesne 
profits of such laud, are distinct causes of action, 
and may either be joined in the same suit, or 
.sued for separately (Circular Order, 15th June 
1849, Section 10 Act Vlll of 1859). 

'I'lie case before the Court is governed by 
Section 14 Regulation III of 1793. Under this 
law, the plaintiff'was bound to bring his suit for 
mesne profits within I'i years from the date of 
' the cause of action. Now, the cause of action in 
tins .suit arose, not from the date of the decree 
awanling possession, but from the date on wliich 
the profits were appropriated by the defendant. 
The plaintiff' in this case delayed suing for pos¬ 
session for more than eleven years from date of 
ouster; and after obtaining a decree for poSies- 
.sion ill 185.5, and recovering possession in 
execution of that decree in 1856, his pre¬ 
sent suit for mesne profits was not brought until 
July 1858, or 17 years after date of cause of 
action. I would, therefore, award mesne profits 
for a period of twelve years only. 

I admit that a long current of decisions is op¬ 
posed to this view of the case ; and it may also 
be that the plaintiff* with these decisions before 
him has been influenced by them. But I am of 
opinion that these decisions are contrary to 
the law; and that the great and unexplained 
delay of the plaintiff in the case before the Court 
ought to deprive him of any consideration. 
Further, I cannot admit that the pendency of the 
suit for possession was any “ good or sufficient 
cause,” such as to have precluded the plaintiff 
from obtaining redress in a timely action for 
mesne profits. 


The 7th April 1864. 
Present: 


Conveyance by Hindoo Widow. 

Cases Nos. 79 and 84 of 1862. 

Regular Appeals from a decision passed bp Moul- 
xne Spud Ahmed Buksh, Principal Sudder 
Amceu of Dacca, dated the 13/A December 
1861. 

No. 7C. 

Cobind Monee Dossee (I’laintiff) Appellant, 
versus 

Sham Loll Bysack and others (Defendants) lie- 
spoiidents. 

Baboo Chunder Kallce Ghose for Appellant. 

Baboos Onoorool Chunder Mookerjee, Nobhohi- 
shen Mookerjee, Chunder Madhuh Ghose, and 
Kaleehishen Sein for Respondents, 

No. 84. 

Kali Koomar Chowdhry and others (I’l.'iintiffs) 
Appellants, 

versus 

Ram Doss Shaba and others (Defendants) 
Respondents. 

liaboo Chunder Kallee Ghose for Appellants. 

Mr. C. Gregory, and Baboos Onoocool Chunder 
Mookerjee, Kalee Mohun Doss, Kaleehishen 
Sein, Chunder Madhuh Ghose, Kobboo Kishen 
Mookerjee, and Ilem Chunder Banerjee for 
Respondents. 

Cases Nos. 201 and 210 of 1862. 

Regular Appeals from a decision passed by the 
Judge of Beerbhoom, dated the 2'2ud February 
1862. 

No. 201. 

Gour Huree Gooee (Plaintiff) Appellant, 
versus 

Pearce Dossee and others (Defendants) Respond¬ 
ents. 

Baboo Banee Madhuh Banerjee for Appellant. 
None for Respondents. 

No. 210. 

Muchooram Sein (Plaintiff) Appellant, 
versus 

Gour Huree Gooee (Plaintiff) and others (De¬ 
fendants) Respondents, 

Baboo Dwarkanauth Milter for Appellant. 

Baboo Banee Madhuh Banerjee for Respondents. 

A conveyance by a Hindoo widow, for other than al¬ 
lowable rauses, of property which has descended to her 
from her husband, is not an act, of wa.ste destroyiuK the 
widow’s right and vesting the property in the reversion¬ 
ers, hut is binding only during the widow’s lifetime'. 

The reversioner can, during tho widow’s lifetime, sue 
to obtain a declaration that the conveyance is not bind¬ 
ing beyond the lifetime of the widow, and also to pre¬ 
vent waste. 


The Hon’ble Sir Barnes Peacock, Kt., Chief The question which was referred for the con- 
Justice, and the Hon’ble H. T. Raikes, F. B. sideration of a Full Bench in these appeals, is 
Kemp, and L. H. Jackson. Judges. whether a conveyance by a^ Hindoo widow of 
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moveable property wliicli slio take» l)y dcsemit 
from her liusbaiid, is valid diiriii}' the widow’s life, 
if the eonveyaiice is made for causes otlier than 
tluise allowed by the Hindoo l.nv; and if not, 
whether the reversionary heirs of the liusljand 
<'aii /ji/er/rre by suit to cause the ])ropev1y to be 
delirered n]> to tlannselvea cn- to iho widow. 

'I’he ease has been Very fully and elaborahdy 
arffiu’d on both sides. The prineii>al authorities 
on the subject are collected in the A''yavastha 
.l)ur(<una, a very useful book upon Hindoo law, 
by Haboo Sliania Churn Sircar. 

Katayana says;— 

“ Het the childless widow, preservinn; unsullied 
“ the bed of her lord, and abiding with her vener- 
“ able protector, enjoy the property rcstrainirii; 
“herself until her death. After her, let the 
“heirs take it.” (Colebrooke's Ha. liha. Cap. 11, 
Seetion 1, para. 5G.) 

Again— 

“ The widow is oidy to enjoy her husband's 
estate. She is not competent to make a gift, 
mortgage, or sale of it.” (Idem). 

In Colebrooke’s Digest, Volume 3, page 46.3, 
it is said: 


ahe has no unhmited proprietary right over any 
part of her hnsbaiKPs property, but merely a gene¬ 
ral usufructuary right over the ivhole indiscri¬ 
minately. It is clear, therefore, tliat she eauuot 
convey the whole in perpetuity, but the deed l)y 
which he conveys it is void at initio, as to the 
sale ; nor can it convey tire interest which she 
possessed, which (independently of its not heitig 
transferable) is an interest of a totally ditlercnt 
nature from tliat of jiroprietary right.” (2ud 
Morley’s Digest, page 15.3). 

'I'he opinion that the purchaser would not be 
entitled during the widow’s life, was founded upon 
the prineijde that she had no jirojirictary right 
over any part of her husband’s property, hut 
merely a gencial usufructuary riglit over the 
wliole indisoriminately, and that the sale being 
witliout owit^rshij) was void tib initio by the 
Hindoo law. The opinion of Sir William Mac- 
naghten was founded upon the same principle 
upon which he also gave Ins opinion in the same 
case that the sale ol a father’s jirojierty by a son 
during the lather’s lifetime was void ab initio 
upon the ground that it was a sale without 
ownershij), ami was, therefore, not binding after 


“ It fully appears that the widow’s disposal of | the father’s death upon the son who sueei'isled 

L I.I .... .i 4... 4.1... ___ 1.:., it.i.i. 


“ her hasband’s ])roi>ei ty at iileasure, otherwise 
“ than by the simple use of it, or by donation Jlir 
“the benefit of the lord, is invalid.” 

Sir William Maenaghten, u very great autho¬ 
rity, ajipears to have been of opinion l.iiat a gift 
or conveyance by a widow otlier than for allow¬ 
able cause was void, not only as against the 
reversionary lieirs of the husband, but also as 
against herself. {See Macuaghteu’s Hindoo Law, 
Volume 1, pages It) atid 20.) 

lu.theeuscof Doe dem. IJonncrjoe rer.sm Boii- 
nerjee, the jilaintill was non-suited. The decision 
turned upon another jioint, and is no authority 
iijion the <iuestioii now under ooiisideration ; hut 
it is important as eoutaining the ojiluion which 
was delivei-ed to East C. .1., by Maenaghten, ,J, 
drawn uji by hi.s son Sir William Mucnaglifen. 

'I’he opinion was as follows : — 

“ If a widow make a sale in perpetuity of her 
hu.sband’s landed jiroperty, by a deed to that 
ed'ect, the purchaser, as she had no right to make 
the sale, will not be benefited by it, nor will he 
be entitled, in virtue of it, to (he interest 
ivhick the widow has in the estate. This is found¬ 
ed upon the principle of the sale being witliout 
ownership, Avliicli render.s it void ah initio, and 
not, as 1 before thought, U|)on the principle of a | 


to the property as his lather’s heir. Sir William 
Maenagliteu ai»pears to h.ave considered that the 
widow had no greater right in an e.state wliieh 
she takes by ilesccnt from her husband, tlian a 
.son has in the estate of his father during his 
father’s life-time. 

This, however, is not the case. In Coliiek 
IMonee Dabee versus Digumbur Dey (Sup. Ct., 
November 15th 1852), the Court said ; — 

“ No part of the entire, hiterest, when (he 
widow takes by inheritance, is in suspense or 
abcpinec in any way, nor is there a reversion on 
a life-estate, but the whole interest is in the widow. 
When she takes as heir under the Hindoo law, 
she is ranked in all treatises as heir. Sir Francis 
Maenaghten treats her estate rightly us anomu- 
loiis, ami other writers treat it as coming to her 
as lieir ; therefore, when they term it also a life- 
estate, tlu'y mean that expression in a sense 
(liflerent from that of a pure and mere life-estate.” 
(Maeplic”son on Mortgages, 3rd Edition, page 25). 

The Court goes on to say ;— 

“ It has been invariably considered for many 
years that the widow fully rejireseuts the estate; 
and it is also the settled law that adverse jios- 
sessioii wliicli bars her, bars the heirs also after 
her, which would not be the ease if she were a 


greater interest being conveyed by (be deed than i mere tenant for life as knowu to the English law.” 
r,..—-j...on... .. oTV 


the widow was competent to grant. The Fnndits, 
whom I have to-day consulted, agree in sajoW 
that, if one of four brothers make a deed of sale 
of tjie whole jintrimonial property, it will hold 
good as far as his share is concerned, because 
the sale creates ownership in the juircliascr, and 
not the deed which is only ])roof of the sale, and 
may be taken to prove it as tin’ as will serve that 
jmrpose, thougli invalid. With respect to the 
eonveyanee of the pro|:H;rty of the other brothers, 
It is valid ftgain.st hunsclf, and is proof of his 
lutmition Not so in a deed made by a widow: 


(Idem, page 27). 

See also the ease of Ivashoenath Bysuek and 
another lluro Soondery Dossee and another, 
in the Privy Council, 24th June 1820 (Clarke’s 
Iteports, page 91, and Moutriou’s Cases in Hindoo 
Law, ])age 495), from which it would seem (hat 
the widow takes more than a life-estate. See 
also Judoomonee Dabee versus S.iroda Pi-osunno 
Jtookeijee, 1 Boiilnois’ Keports, page 129; Mue- 
pherson on Mortgages, Orel Edition, page 28). 

In (i Moore’s Imlian Ajipeals, jiage 433, llurec 
Doss Dutt versus Sreemutty Uppoorya Dossee, it 
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■was held that the title of a widow to her hus' 
hand’s property, though a restricted one, was not 
in the nature of a trust. 

There arc some decisions in the Rudder Court 
in which it has been held that the conveyance 
does not operate as aeaiii.st the wid((w duriiijr her 
lifetime. There are others in Avhich the convoy- 
anee has been allowed to operate against her 
during her litelime. 

Jn Jlem Chiinder hlojoomdar versus Tara 
Monec (18th December 1811, R. D. A. liep. 
Volume 1, page 359), it w;us deelared by the 
decree that a ileed executed by the widow should 
not after her deatii opej-al(! to preclude the right 
of the surviving lieirs, leaving it to operate d\ir- 
iiig her lifetime. 

in Krishna Cobind Rein versus Gungu Naraiu 
Sirear, tlie Supreme (’ourt declared, a decided 
opinion that a widow had no right, other tlmn 
for ullotvahle causes, to make any grant of her in¬ 
terest in tlie ivstate which could endure beyond 
her own life. (Sir K. Macnaghteu’s Cons., llimloo 
Law, page 19). 

Ill the case of li.'imammda Moofehopadhya 
versus Ham Krishna Dutt (idem, pages 19 and 
20), it wa-t adiyitfed by all the Judges of the 
SupreiiU! (hmrt licit the grant whieli was made 
by a widow of projiorty inherited from her hus¬ 
band, iind wlvich it. clearly appe.ivcd was not made 
for the benefit of her liasbaiid's soul, was good 
for her life. 

Ill Kaslieenalli IJysack iincl anotlier versus 
llarasoondery Dossce and another, in the IVivj' 
C.euncil, to which we have already referred, Lord 
Cilfovd, after reviewing the opinions of the difl’er- 
ent Pundits, observes:—■ 

“ J’lie result, tis it aiipears to me, of these 
diil'erent opinions, is this; that fliey all agree, ns 
1 have already stated, t/uit (he widow Ilarasoou- 
dcry J)ossee is entdled to absolute possession ; that 
she has, for certain purposes, a clear authority to 
dispose of her husband's property; she may do it 
for reliytious purposes, hicludivg dowry to a 
daughter, and mahinf' gifts and donulious to the 
husband's family; hut they differ in this—the 
Court Pundits say that if she alienates the property 
for othe.r purposes, without the consent of the. 
husbands relations, it would he invalid; the. others 
say that though she would iuenr moral blame, if 
applied for purposes not allowed, yet the act would 
he valid as against the relations of the husband ; 
in that re.speet, the four J’nudits dilTer from the 
Pundits of the Court, founding their opinion 
upon the doctrines contained in the Ratnd Kara 
and Chintd Mani wJiicii were iifit over-ruled by 
the Dayahhaga&nA Dayatutma" (VyavasthaDur- 
pana, page 133.) 

It appears also from the .same judgment that 
two other Pundits were examined, and were askcil 
whether they agreed witli, or difFercd from, the 
opinions of the Court Pundits. Their answer 
was;— 

“ We agree upon all points with the opinions 
given by the Court Pundits yesterday, with this 
exception—they ye.sterday stated that gifts 
of moveable and immoveable proiieriy made hv a 


widow, for other than allowable causes, were not 
valid against herself or tlie next heir of her Ims- 
liand. We agree with them that such gifts are 
not valid as tigaiust the next heir of her husband ; 
but wc say that they are valid ns against the 
widow who could luk reclaim them, whereas the 
heir is entitled to do so.” (Idem.j) 

In PultonV Ueports, page 73, Kallachand Dutt 
versus Aloore and others, Ryan, C. J., says; — 

“ 'I’hut a grant made by a willow for her own 
life is good, has been decided in this Court.” 

ITpou (lie whole, after considering all the cases 
upon the subject, wc arc of opinion that a con¬ 
veyance by a Hindoo widow, for other than allow¬ 
able cau'.es, of property wliicli bas desceniled to 
iier from her husband, is not an act of waste 
which de.slroys tlie widow’s estate and vests the 
property in the rever.sionary heirs, and tliat the 
conveyance is binding during the widow’s life. 
J'lio rever.sionary heirs are not, after licr death, 
bound by tlie conveyane.e; but they tire not 
entitled, during her lifetime, to recover the pro¬ 
perty either for their own uise, or for tlie use of 
flic widow, or to compel the restoi alien of it to 
her. If the widow in any case be imposed upon 
and induced to execute a conveyance by fraud, 
the convp’ance will, in such case, as in all otlicr 
C 41 SCS of fraud, be void. 

It lias been urged that the reversionary lieirs 
may be prejudiced if they cannot sue for tliepro- 
i iicyty duriilg the widow’.s life, for after her death 
it may be difficult to procure the necessary 
evidence to show that the conveyance was execut¬ 
ed for causes not allowable; and that in the case 
of moveable property, such as money or valuable 
securities, irreparable injury may be done to the 
reversionary heirs by the grantees making away 
with the property during the widow’s life, or in 
the case of immovcahle jiroperly, by committing 
waste. But our decision will not jireclude tlic 
reversionary heirs, even during the lifetime of tlu; 
widow, from coinmeniung a suit to declare that 
the convcy.mce was cxeimtcd for c.wse.s not allow¬ 
able, and is therefore not binding beyond the 
widow’s litb. Kor will it ileprivc the reversionary 
heirs, during the life of the widow, of their reme¬ 
dy against the grantee to prevent w.astc or 
destruction of the property, whether niovcablo or 
immoveable, in the event of their making out a 
sufficient cause to justify the interference of the 
Court. 

Our opinion will he reported to (he Division 
Court, by which the question was ri'ferred to us, 
for their infomitition and guidance. 


The Sth April 1864. 

Present: 

The Ilon’ble Rir Barnes I’eiicock, Kt.,, ChieJ 
Justice, and the Ilon’ble C. Steer, J. J’. Nor¬ 
man, F. B. JCemp, and W. R. Reton-Karr, 
Judges, 

Indigo Paotories (Asalffnment of )— 
Dena powna (meaningr of). 

I 
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Cases Nos. 863 and 864 of 1861. 

Special Appeals from a decision passed by the 
Additional Judge of Jessore, dated the 2nd 
March 1861, modifying a decision passed by 
the Principal Sudder Ameen of that District^ 
dated the 22nd December 1860. 

Mi. D. II. Kearoes and others .(Defendants) 
Appellants, 


IJhowanee Churn Milter and others (Plaintiffs) 

and Mr. (i. Macnair and otliers (Defendants) 
Respondents, 

Messrs. R. T. Allan and A, F. Lingham for 
Appellants. 

Baboos Sreenauth Doss and Obhoy Churn Bose 
for Respondents. 

If a trader or other person in this country assigns his 
stock-in-trade or effects to another, and such other person 
enters into a contract with tlie other to pay the debt.s 
of the concern or a certain portion of such debts, the 
contract and a 8 .signment create a liabiiity to the credit¬ 
ors, in whose favor the assignment is ihade, which they 
may enforce iiy suit. 

An SssigumeQt of the stock-in-trade, under such cir¬ 
cumstances, cannot be defeated by the crcdittirs, nor can 
anything that takes plact; between the assignor and 
assignee adwt the right of the creditors as against the 
original debtor. Tiic creditors cannot compel the as¬ 
signee to pay any debt, which, as between himself and 
the assignor, he is not bound to pay, and the creditor 
is not bound to elect between the origlhal debtor ahd 
assignee, but may look to either or both for payment, 
tlie nssigttce being sued as a co-defendant witli the 
original debtor, mere being nothing to prevent tlie 
joinder of parties as co-defendants wliose liability is 
not strictly joint. 

A iKtrson covenanting can obtain relief from the 
express term.s of his contract, if lie can show that it was 
a mistake, and that the actual contract was to pay some¬ 
thing less than was expressed in the writing. 

Ordinarily the pnichAser of a factory will not be lia¬ 
ble fur the debts unless by express agreement. 

Where any debt is a lien against particular property, 
it must be enforced by a suit to declare such property 
liable, and to obtain payment for it, and not by an ordi¬ 
nary action for debt against the person who has taken 
the property subject to the debt. 

The case was remanded by a mgjority of the Court to 
try the nature of the real agreement bet ween the assignor 
and assignee with reference to tit • debt. 

Dissentientibus Steer, J. and Seton-Karr, J., who object¬ 
ed to tlie remand on the ground that, in contracting to take 
over the dena-powna of the factory and publishing tlie 
same by the act of registry, the assignee made himself 
liable for all tite iond;/f(fc debts of the factory, and that 
the private agreement botween the assignor and assignee 
was of no force. 

The Chief Justice and Justices Norman and 
Kemp .—Br indenture, dated the 5th March 
1857, Macdonald aasijrued to Kearnes his luoiclw 
of the Barganti Indigo I'actory, and also of all 
balances, sums of money, bonds, &c., due and 
owing by ryots and other persons to the factory. 
The deed recited that Kearnes had agreed with 
Macdonald for the purchase of the moiety of the 
factory, as from the Ist of October 1856, for the 
price of 8,000 rupees, and that it had been agreed 
that Kearnes should take over the dem-pmona 
account of the saitl factory in respect of the said 


half part or share as the same stood on the 30tb 
day of September 1856, 

The plaintiff* sued for the recovery of rent due 
for lands which had been occupied with and for 
the use of the factory. The lease under which 
the rent became due had expired before the date 
of the indenture of assignment, and the rent sued 
for bad become due before that date. The rent 
was in fact a debt due on account of the factory, 
or, in technical language, one of the debts of the 
factory. The terms of the agreement, as recitetl 
in the deed, were general—to take over the dena~ 
powna account as it stood on the .“lOth of Sep¬ 
tember 1856, and not any particular account as 
furnished by Macdonald. But it wa.s contended 
that the true contract of the parties was that 
Kearnes should take over the debts mentioned in 
a list or schedule, dated the 30th of September 
1856, and signed by Macdonald, though this in¬ 
strument is not ex[)ressly referred to in the deed; 
and that, as the debt in question was not entered 
in this list, Kearnes was not liable to pay it. 

The ffudge says—“ On looking into re.spond- 
ent Kearnes’ bill of sale, dated 5 th of March 1857, 

T find that he therein covenants to take over the 
denapowna account of the factory of Barganti, 

8 annas for himself and 8 annas’as Attorney for 
Mr. Macdonald, as it stood on the .30th of Sep¬ 
tember 1856. Now, as above shown, the sum in 
dispute was on the 30th of September 1856 a 
part of the dena~powna account of the above 
factory. But the respondent Kearnes pleads 
non-liability, because be says the sum in question 
was not entered in the dena account furnislied to 
him by Macdonald, as by exhibit filed, dated the 
30th of September 1856, under that person's sig¬ 
nature. But in tlie first pilace that exhibit did 
not form a part of the bill of sale transaction of 
the 5th of March 1857. Then, settondlv, al¬ 
though its accuracy was denied, and its alleged 
executor, Macdonald, was made a party to the 
suit by appellant, yet it was not attested, nor was 
its executor summoned by respondent Kearnes 
to attest it to the extent the Law gives power to 
summon so as to compel attendance; and lastly, 
supposing it to he a bonti fide paper, it only 
represented the dena of the facitory ns Macdonald 
believed them to be,.aiul not ns respondent ac¬ 
cepted these dena, viz. in full and without 
reservation in the bill of sale of March 1857.” 

It is clear that the Judge is mistaken in suppos¬ 
ing that the bill of sale contains a covenant by 
Kearnes to take over the dena-powna account. I fc 
contains a recital of an agreement betwwii 
KearnesandMacdonald on that subject, and ui»on 
that agreement the rights of the plaintiff in the 
present suit rest. There is nothing in the bill 
of sale to alter the terms of the original agree¬ 
ment, whatever it was. If that agreement was, 
in fact, an absolute undertaking on the part of 
Kearnes to take upon hiin.self all the debts of the 
factory, as they stood on the .30th of September 
1856, and by the bill of sale all the property and 
assets of the factory were assigned to him for 
tliat purpose, we think that it must be taken 
to have incurred a liability to the creditors of 



THE WEEKLY KErOKTER.’ 


m 


tbo factory which such creditors could enforce 
by suit. The contract would be for the bencht 
I of such creditors, and would create a trust or 
obligation to them, which, wc think, they could 
adopt_ and enforce. It would be very hard upon 
them if they could not do so. The bill of sale 
conveys to Kearncs Macdonald’s share of the 
factory, and of the debts due to the factory to 
which the creditors of the factory had a right 
.-to look for satisfaction of their debts. That as¬ 
signment being made honestly and uj)on a valu¬ 
able consideration, viz. the contract of Kearncs 
to pay the creditors of the factory, could not in 
this country be impeached by the creditors. In 
England, an assignment of all the stock-in-trade 
and effects of a ti'ade, under such circumstances, 
might be defeated by the creditors as bcin" an 
act of bankruptcy and void as against them. Here, 
however, unless wo were to hold that the credi¬ 
tors could sue tlie assignee, the whole of the 
assets of the debtor to which they have a riglit 
to look for satisfaction of their dehts might be 
removed beyond tlufir reach by assignment, and 
tliey would be left without remedy. 13y the law 
of this country, the right of action to recover a 
debt i.s capable of being legally assigned, so as 
to give the assignee a remedy by action at law, 
and there would seem to be no sound reason why 
the liability of the debtor should not also be 
assignable. It seems that, by the common un¬ 
derstanding and custom of the country, the ptir- 
chaser of an indigo factory who takes it with 
the dena-powm, is liable to lie sued by the cre¬ 
ditors of the concern. We, therefore, think that 
it may be laid down as a rule that, if a trader or 
other person in this country assigns his stock-in- 
trade and elfects to another, and such other j»er- 
son enters into a contract with the lirst to pay 
the debts of the concern, or a certain [lortion of 
such debts, the contract and assignment create a 
liability to the creditors in whose favor such 
contract is made, which they may enforce by 
suit. By so holding, we think that we are only 
giving effect to that which, we find from several 
of the cases reported amongst the ileelsions of the 
late Budder Court, has evidently been trc.ated 
as the law and usage of this country with respect 
to the assignments of indigo coneerus, though 
the principles upon which such liability must 
I’est do uot appear to have been very cloaily 
stated or dc.'ined. We desire, however, to add 
that nothing which takes place between the as¬ 
signor and assignee, under such circumstances. 
Can, in any way, affect the right of the creditors 
' as against the original debtor, unless the creditor 
has agreed to discharge him. 

We think that the case must l>e romandod to 
the lower Court to try what was the real agree¬ 
ment between Kearncs and Macdonald with re¬ 
ference to the debt in question. The recital 
in the deed which is only evidence ol’ the agree- 
. menfc, and not itself the agreement, refers to the 
state of things on the 30th September 1856; 
and the question will be whether the list under 
ihat date, and signed by Macdonald, was a mere 
estimate, or an essential part of the eonlract as 


an actual schedule of the debts which, and which 
alone, Kearncs, as between himself and Macdonald, 
undertook to pay. 

We think that the plaintiff could not compel 
Keanios to pay any debt which, as between 
Keai’iies and Macdonald, he was not bound to 
pay, for although it is urged was- 

I registered, and the exnuiit was not registered, 
the registry was not for the purpose of giving 
notice, to the creditors of the ractory, of the con¬ 
tracts which Keames and Macdonald has not 
entered into, but to prevent a’subsequent re¬ 
gistered purchaser of tne factory from obtaiu- 
mg a priority over Keames, if Macdonald 
should sell it to another person. But this is iv 
special appeal, and we think that the finding ou 
record is not sufficient to show that the exhibit in- 
(juestion contained a list of all the debts wbielt 
Keames contracted to pay, or that it contained 
any fraudulent misrepresentation on the part of 
Macdonald in order to induiie Keames to enter 
into the contract in general terms to take over the 
dena account of the factory. 

In the above view of the law, we think that 
the creditor is not bound to elect between his 
original debtor and the assignee of the lactory, 
but that he may look to the assignee for payment, 
and also have recourse to his original debtor 
ill the same miinucr as the grantor of a lease may 
sue an assignee of the lessee for rent, and may 
i also hold the original lessee responsible under 
I his covenant. And, as wc are not fettered by any 
strict technical rule which might prevent the join¬ 
der of parties as co-defendants, wliose liability is 
not sti-ietfy joint, we think that the assignee may 
be sued as a co-defendant with the original debt- 
or. ^ 

We desire to add some observations as to sev¬ 
eral grounds on which the judgnumt of' the 
(’ourt below is rested, and as to certain cases on 
the subject of the liability of the assignees of 
indigo concerns. 

The Judge says that, by tlio bill of sale, 
Kearncs covenanted to pay tFu- dena of the fiictory 
in full and without reservation, and therefore 
that he was liable, notwithstanding, that the rent 
in question was not mentioned in the list drawn 
up in kSeptember 1856. Now there is no expres.s 
covenant by Keames to pay these debts. The 
indenture recites the e.\islerice of such an agree¬ 
ment. But, under the circumstances of the case, 
there is no suflicient reason for treating the reci¬ 
tal as a covenant. To construe it as a covenant, 
we must alter the language ; and though ui order 
to carry into (‘ffect tire evident intention of 
parties that may sometimes be done, tluit rule of 
construction does not apply, where, as in the 
present case, the application of it would alter 
the position of the j^iartics to the prejudice of one 
of them. Even, if it were expressed in the lan¬ 
guage of a covenant, Keames would still be at 
liberty to obtain relief, if he could show that it 
was a mistake, and that the actual contract was 
that he was to be liable to pay only the dehts in 
the .schedule which were meant to be described, 
when tb;.' parties in the ‘feed spoke of the 
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liabilities as they stood on the 6th of September 

1856. 

Secondly, be says.—“Therespondent Kearnes 
was liable by the general custom of indigo plant¬ 
ers. Suras due on account of current rents are 
not to be consiclered as the personal debts of the 
OTo tempore proprietors, but as running with the 
land, and therefore, 'as a lien on the factory to 
which the hind was attached.” The deed of 
transfer does not specially charge this rent upon 
the factory, or declare the llictory liable for the 
debt, so as to bring the case within the terms of 
the rule stated in Frith and Saudes verew Chunder 
Monce Dabea, S. D. A. Bep. 20th November 

1857, nage 1720. 

Looking to general principle as well as to the 
authorities in the late Sudder Court, and parti¬ 
cularly E. D. LeSarun nmas Wooma Churn Sett, 
15th December 1858, page 1814, there seems no 
ground whatever for saying that the back rents 
of a farm, the lease of wUioli had expired before 
the sale of the factory, can be considered as a 
lien on the factory, and other property belonging 
thereto in the Imnds of a purchaser. 

In Young vcr^ius Tiery, 20th March 1856, page 
100, it was held that the purchaser of a lease w 
not liable for an cars of rent due by the previous 
owner, if the purchaser of the land out of which 
the I’cnt issues is not, without express contract, 
liable for back rents, still less, it would seem, can 
a purchaser of land, out of which the rent did 
not issue, be held so liable. 

Meares vers%is Dc Brandy, 22nd J uly 1862, S. 
D. A. Rep. page 716, was a suit for arrears of 
salary by a servant of a factory. The Court 
below held that the employer was discharged by 
the sale of the factory to the purchasers. The 
decision was rcvcrsifl by the Budder Court on the 
ground that the claim did not attach as a lien on 
the factory. But, wliethcr it did so attach or not, 
it would be a monstrous doctrine to hold that 
one who has dealt with a person whom he knows 
or believes to be solvent should be ileprived of 
his remedy against the person with whom he 
dealt by any act of the debtor without his own 
coasent. 

In Syud Mahoim d Bakoor versus Blanchard 
Spence and Co., 11 th March 1848, S. D. A. Rep. 
page 186, Mr. Tucker, in admitting the ap¬ 
peal, said—“The universal practice 1 believe 
to be, if nothing be said to the contrary, a person 
purchasing an indigo factory is responsible for 
the debts due by the factory". In delivering 
judgment, the Com-t say—“It is the generju 
practice that, if money be borrowed for a factory 
by a party competent to borrow, the factory is 
responsible for it, notwithstanding transfer ny 
pu^basc, as the transfer carries with it all the 
liabilities of the factory.” 

We have already seen that if, .as in the present 
case, the purchaser by the contract of sale takes 
over the assets of the factory, and agrees to pay the 
debts, the creditors may adopt and avail them- 
8elve.s of tlie contract in their favor. It is haially 
suggestcil that there is any local or special cus¬ 
tom which carries the liability of the pmchaser 


farther than this. Indeed any such custom would 
be certaiuly at variance with the general law ap¬ 
plying to the case of incoming ana outgoing part¬ 
ners. The rule applying to such cases is stated 
in Bindley on Partnership, Volume I, page 314— 
“ A person, who is admitted as a partner into an 
existing firm, does not by his entry become liable 
to the creditors of the firm for anything done 
before he became a partner.”—The same rule 
holds os to a purchaser. 

The Oourt, in Syud Mahomed Biikeer versus 
Blanchard, further say—“ The factory must be 
considered as chargeable witli the debt." Land 
may be charged with a debt in the hands of a 
purchaser where any lien or ec^uitable mortgage 
on the land is credited at the time of the crea¬ 
tion of the debt, or in cases of ryots receiving 
advances under Regulation VI of 1823, 8e tion 2; 
but oi dinary debts do not imply liens on the pro¬ 
perty of the debtor. And, m cases where a Hen 
exists upon particular property, it must be en¬ 
forced by siiit to declare such property liable, 
and to obtain payment by the sale or out of the 
proceeds of it, not by an ordinary suit for debt 
against the person who has taken the land subject 
to the charge. If it were otherwise, the whole 
property of such person, and not mcrel;y the pro¬ 
perty charged with the debt, would be liable. In 
Motee Lall Seal versus Aluddun Tliukoor, 16th 
January 1856, page 10, the substantial point was 
whether, according to the conditions of a bill 
of sale from the Sheriff, the plaintiff who pur¬ 
chased the interest of one Oman in a factory 
at the Sheriff’s sale, took it subject to the 
liabilities which attached to it in Oman’s hands. 
The question whether the plaintifl could main¬ 
tain the suit was not raised. The case is vei 7 
shortly reported and not satisfactorily, and so far 
as it states the debt not to be merely a personal 
one against Oman, appears not consistent with 
the latter case in the Sudder Court of Dc Sarun 
vs, Wooma Chum Sett, 15th December 1858, 
page 814. 

The decision in this case governs that in No. 
864. 

Mr. Justice Steer. —I never entertoined any 
doubt that, according to the well understood 
meaning of the words tieiia-powna, and the every 
day practice of owners of indigo concerns, the 
purchaser of a factory who takes upon himself 
the deua-powna of it, or in other words, the assets 
and liabifities, and publishes it to all the world 
in the most public and effectual way, viz. by a 
registration of the deed of piimhase, and the 
terms of it in the office of the Registrar of Deeds, 
was liable to the creditors for tlcbts contractefl 
by the factory. But still creditors are not restrict¬ 
ed in their action against the purchaser individual¬ 
ly, but they may sue both him and the late owner; 
and the Judge, who so held in the Court below, 
took, therefore, a right view of the matter. 

The Chief Justice, Mr. Justice Norman, and 
Mr. Justice Kemp, while upholdiug this view 
of the Judge, still considered that the case should 
be remanded, that the Judge may enquire fiir 
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l wliat particular debts the purchaser, Mr. Kearnes, 
'agreed to hold himself liable. 

" I caanot assent to an order of remand on these 
terms. In the deed of sale, all the debts of the 
factory (that is, of course, all debts, for which the 
factory could be legally held liable) were without 
any specification all taken over, the whole dena^ 
pownn, whatever they were at the time. That 
deed alone was registered ; but some days after¬ 
wards, as it is alleged but not proved, Alacdonald 
the old proprietor, and Kenrnes the purchaser, 
privately drew up a schedule purporting to show 
the debts due by the fjictor’', in which schedule 
the rents due to the plaintiff in this case do not 
appear. That schedule was not registered, 
nor was anything done to give it the least 
publicity or to apprize the creditors of the factory 
that, by this private arrangement which wjis so 
greatly in modification of the published deed of 
sale, the whole dena^powna outstanding at the 
date of sale was not transferred to the purchaser. 

To hold that there should be enquiry aa to 
what particular debts Kearnes agreed to take 
over, which enquiry may possibly end in its being 
found that the debt due to the plaintiff' was not 
one of the debts transferred to Kearnes, may, 
and probably will, be productive of the greatest i 
hardship to the plaintiff; for Macdonald, having 
sold flic factory with its liabilities generally, may 
be in Europe, or he may be dcivl, leaving no 
assets, and tliere may bo no way of recovering 
the debts from liini. 'fims Kearnes may pos¬ 
sibly evade, a debt which, by iris own public act. 
he acknowledged him.self to bo liable for, and 
which by the term.? of his registered contract lie 
is liable for, by a device which any one may 
hereafter adopt. lie and Macdonald say to the 

E ublic, we have agreed that tin- factory changes 
anils, and we have agreed that Kearnes recovers 
all tlie debts due to the factory, and tliat he pays 
the factory debts. In private, they mtvke another 
agreement, the effect of which may be that 
Kearnes is liable for no debt whatever, while 
Macdonald, by hood-winking the creditors, has 
succeeded in getting out of the country, and out 
of reach of any legal proceedings. 

By the terms ol their published deed, Kearnes 
is liable for all the debts of the Itictory generally; 
and ns from him alone there is any hope of 
recovering anything, 1 cannot agree to a rem.and 
which may possibly end in Mr. Kearnes being 
able to show that, whereas he in the most public 
manner held out to all the creditors that he was 
the party to look to, he had, by another and a 
private arrangement between himself and Mac¬ 
donald, of which the creditors had no knowledge, 
settled that he was to be liable, not for all, but 
only for some of the debts. 

I si^ukl, therefore, with everjr deference to the 
opinion held fey the Chief Justiiie and his other 
two leametl colleagues, uphold the judgment of 
the Lower (Jonrt, and dismiss the appeal with 
costs. 

Mr. Jmfice Seton-Karr. —These cases have 
had our lonij and earnest consideration. As the 
facts, wbicu are Lot complicated, arc stated 
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clearly in the decisions of the Zillah Judge, dated 
the 2nd March 18ffl, in the opinion of the two 
Judges (Justices II, V. Baylev and G. Campbell) 
who referred the case to a Pull Bench, and in the 
judgment of my colleagues, it is unnecessary to 
recapitulate them here. 

Tne case involes a very important principle 
affecting the interests of al( persons in the interior 
of the country who have to do with indigo fac¬ 
tories and their lands, whether such persons 
be Europeans or Natives; whether they be 
managers, superintendents, or owners of factories 
on the one hand, or Natives who have dealings 
with the factories on the other, on account of 
lands, rents, &c., &:c. I have thought it neces¬ 
sary to go into all the decisions of the late Sudder 
Court in this important 
matter, and I herewith 
subjoin a precis of them in 
the margin. 

In the first case, three 
Judges of great cxiieri- 
ence in the customs under 
5vhicli lands and factories are held and transferred 
in the interior, were decidedly of opinion that 

it is the general practice that, if money be bor¬ 
rowed for a factory by a party competent to 
borrow, the factory is responsible for it, notwith¬ 
standing transfer by purchase, as the transfer 
carries with it all the liabilities of the factory ;’’ 
and, “ with reference to the usual practice in 
such cases, and to what the justice of the case 
demanded,” the Court proceeded to charge the 
factory generally for a debt contracted by a part¬ 
ner who liad an 8 annas share therein, but con¬ 
tracted for the general good of the whole factory. 

In the next case (l)e Brandy m. Mearcs), the 
Court held that the Judge below had wrongly 
made the new proprietors liable for the salary 
of an as.si.stant employed in the factory, on the 
supposition of a general practice applicable to such 
cases, whereof there lonx no evidence on the 
record; and the Court x’clieved the new proprie¬ 
tors from the claim, as one which would not lie, 
ivithout some reference to any contract which 
might have been made botiveen the vendor and 
vendee, regarding the payment of outstanding 
claims and debts. 

In the case now before us, I must remark that 
there is direct evidence of what was the contract 
as to deiM‘powna, between the old and the new 
purchasens. 

One of the Judges, who admitted the special 
appeal in the above case just reviewed, remarked 
pertinently on the hardship to which potty factory 
servants would be subjected, if they were not 
considcreil to have a lien for wages on the factory 
for and in which they worked. 

In the next case (Muddnn 'rhokoor vs. Motec 
Lidl Seal, page 10 of 18150) two Judges, Mr. J. 
'forrens ana Mr. C. Trevor, held that, as the bill 


of sale was express as to the liability ol the pui - 
ciiasor for the debts or dcua, the new owner was 
liable for back rents; and the third Judge, Mr. 
kSconce, concurring in opinion with his colleagues, 
further stated tlmt whatever private arrange- 
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iiients liail Vjeen made l>y llie debtor appealing 
against liability for rents, the interest of the 
plaintifl, zemindar, eonld not be sunk thereby, 
and that the transfer ot the land carried with it 
the liability f(>r rent. 

In the next ease (Young jw. Tiery, page 19!) 
of the same year), the Court released a lessee 
from the liability iin- rents accruing previous to 
his purcliase and entry, but did so cxpres?ly on 
the ground that it was not said “ that he was not 
bound % the terms of his purchase to lirpiidate 
past balaTices, or tliat the assignment of the lease 
to him had in ftny way lessened the i)liiintiirs 
power of I'ecovering the old arrear from the lirst 
tenants.” In this lust ease, it seems to me pretty 
idear that no plea of a purchase with ex])ress 
•liability for the dena-pnwnn had ever been raised. 
'I'he jjoint was that a lessee generally could not 
be made liable, unless so stipulated. 

'I'he next case is n well known one (II. Savi 
and others vs. Frith and Sandcs, page 17d0 td' 
IS,57). The case turned on a bond for money 
boiTowed for the expenses of the faetory, and the 
Court ruled Ih.at the deed in que.stion Avas 
“ drawn up in the terms of an ordinary bond, 
withgul any reference whatever to the factory for 
which alloAvedly the sum in litigation was bor¬ 
rowed and with regard to a plea of general 
practice, whereby the liabilities of a factory at¬ 
tached, as it was urgcul, to the factory, the Court 
was “ not satisfied of the existence” of any such 
general custom, but added that such a general 
custom, if established, might govern the decisions 
ol’ the Court, while the use of the Avord denu- 
powna in documents »lrawn up in the Hengalco 
language, “ would render argument superfluous,” 
as under these terms are clearly included both 
the liabilities of the vendor and also the debts 
due to him, while in English conveyances, the 
Court would have to look to tire express terms 
used. 

On the whole tlie Court, referring to two of 
the cases cited above, viz, those of 1848 and 1852, 
ruled that the correct principle was that the 
liability of a new purcliaser for the personal debts 
of a vendor depended, first on the express con¬ 
tract between them, and if there were no written 
contract, then on the, general or particular custom, 
or on other circumstances of the case. 

The conclusion drawn by the Court in this 
case, while releasing the new purchasers, was that 
parties lending money to a faetoiy shpuld take 
care to have the loan made a lien on the factory 
by express terms, and if they did not, that they 
could only have their remedy agapst the original 
borrowei«. 

In the next case (Ooma Churn Sett m. ,{1. 
DeSarun), the Court, in conformity with the deci¬ 
sion just revicAved, said that the presumption was, 
not'tiiat the new purchaser took the factory with 
its liabilities, but that the parties claiming rents 
were bound to prove, by special engagement or 
otherwise, that the debts were not personal and 
that the fketory was liable. In this view, the 
Court held plaintiffs entitled to rents from the 
new owners only /row the date of the ptcrckise. 


Hut, in this case, the bill of sale, which might 
have shown the real state of the ca,so, was re¬ 
peatedly called for, but had never been produced 
in the fiiAst Court. 

The last ease quoted (Latafut Ilossein m. R. 
Savi, page 55 of 1860) merely turns on a ijuestion 
of (‘osts, and throws but little light on the present 
<lupstion. 

Fi o n the above review, I draw tlie follow¬ 
ing coiK.dusions. The existence of a well un¬ 
derstood custom, whereby the neiv purchaser, 
on taking the. dctia-paivna, is empowered to collect 
all outstanding balances, and is liable for all 
Ijoii J fide debts incurred for and on account of 
tlie fiictory, ba.s been openly recognized in some 
deci.sions of the Suddor Court by Judges 
of great experience. The existence of .such a 
cu.'atom has never been positively denied by other 
.Iiulgos, even when in particular casc.s, fi’om 
the facts before them, they have refused to hold the 
ncAV purchasers liable. The utmost that these 
latter Judges have done is to rule that there 
Avas no evidence of such a custom in the case 
before them. In the case now before our Full 
Keiich, the jirineiplc was directly contended for 
by the plaintiff himself as one recognized by all 
indigo concerns, and the Judge of the Court 
below has acted on and recognized the same 
principle. Its existence, and a general and 
wide-spread belief in its existence, Avere admitted 
by Mr. Allan, who, hoAvever, argued the case 
for the non-liability of the new purchaser before 
us on special grounds. 

From the above, it follows that 1 concur in a 
great deal of what has been laid down by tlie 
Chief Justice and my other colleagues, Justices 
Norman and Kemp, in their judgment. 'I'he 
ruling that the purchaser of a factory in this 
country, Avho takes it with the terms dena- 
pounia, is liable to be sued by the creditors of 
the coneaira, scents to me a sound ruling, and 
one in accordance with several earlier decisions 
of the late Sndder Court, as well as in confor¬ 
mity to the common understanding and custom 
of the country, and to the necessities and coiitin- 
geiieies under which trade must be carried on, 
and concerns mnsl change hands, in the interior 
of this country where the sudden departure of 
owners and managers is, for obvious reasons, 
inevitable. 

In the case now before us, the terms dena- 
powna, were used, and, I have no doubt, used 
advisedly and Avith a full knowledge of their 
meaning and inteqiretatioii, by the Plnglish Firm 
in Calcutta which drew up the transfer, from 
Macdonald to Kearne.s, of March 1857, in the 
phraseology common to English legal documents 
of that kind. 

1 also concur in that part of the judgment 
which rules that the creilitor is not boahd to 
elect between its original debtor (Macdonald) 
and the assignee of t& factory ^Keames), but 
that he may look to the assignee and the 
original debtor, either or both, as he thinks fit. 
For, though under the custom of the country 
so well understood by European gentlemen and 
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ativcs of all clas'ies, I liclieve that the creditor 
„ ill ordinarily consider the purcliascr to stand 
exactly in the shoes of the oriifinal proprietor or 
assignor, and will look to tliat purchaser to sue, 
and bo sued, ajul, though I hold that factories 
<lo change hands constantly on this understand¬ 
ing, the. new purchasers diseliarging the liabilities, 
and collecting the dues without liaving recourse 
1.0 law-suits, still there may be cases wliere he 
ouglit not to lose his remedy against the original 
debtor, but should be allowed to proceed against 
him tor the recovery of his claim. 

Hut I am unable to concur in that part of the 
judgment whicli would remand the ease for the 
reason.? given. 1 think that the reasons given 
by the Judge for holding Keanies liable, as well 
as Macdonald, in this instance, are full and 
suflicicnt. 

The Judge finds as a fact, and on full and 
satisfactory evidence, that tin' sum claimed as 
rents was due for lauds taken for the use ol', and 
altaelied to, the factory, and was not denied by 
Keanies to be due on the date from which 
Keanies took over the concern, i. e. on the JOth 
of September 185(i, or tlic last day of the indigo 
year. 

He also finds that the alleged separate paper, 
the existence of which was only known to 
Kearnes and Macdonald, was not proved as it 
ought to and might have been ; and it seems to 
mo a hard doctrine when applied .to these eases, 
that creditors are to he admitted to sue assignees 
or purchasers of such I'lmeerns who take them 
roundly with their dnui-powna, or assets and 
liabilities, and yet arc liable to have their claims 
defeated liy se]>arate and secret agreeuientg, of 
whicli th(;y could have no possible knowledge or 
inkling wliatcvcr from the terms of the convey¬ 
ance biitween the principals. It appears to me, 
on this, that the only notice which the creditors 
could have of the transfer, was the registered 
conveyance, and that this deed was notice to all 
concerned of the person to whom they were in 
future to look as eapalile of suing and being sued. 
Of course, in being desirous of upholding the 
decision of the Judge on thus point, I did not 
intend to rule that all debts must in all cases be 
discharged by the new purchaser. Each debt 
must be judged of by the circumstances under 
which it w.as incurred. There may be debts, 
which, on investigation, may not be found to 
attach to the factory, but to be jicrsonal liabilities 
of the late proprietor. In this case, however, 
the Judge finds on good evidence that the debt 
runs with, and is admitted to run with the land, 
and that the new proprietor accepted the transfer 
a public deed, without any reservation. To 
give Macdonald and Kearnes an opportunity of 
now proving the nature of any separate and 
secret*agreement between them, would be, as 
i read the transaction, to imperil the just 
claims of the creditors. Tlie separate schedule 
ought to have been filed and registered with the 
bill of sale of March 1857. If Kearnes should 
now establish the bond Jides of his separate 
• agreement with Macdonald, aud should show 


that this special debt wa.s, by mutual agreement, 
excluded from the general liabilities, to what 
remedy would the creditor be left ? Macdonald, 
as Mr. Jflstice Campbell particularly ob.serves in 
his reasoning on this part of the subject, with 
which 1 wliolly concur, “ iniiy he at the other 
en<l of the earth.’’ 

For the above reasons, while entirely e.onenr- 
ring in the general principle wliich the judgment 
ol’ tlirec Judges of the 8th of April clearly .sets 
forth, i am coni[K.>lled to dissent from the order 
of remand for further evidence. 

1 would uphold the deei.siou of tlic Judge, 
Mr. Hohhonse, including both Macdonald ami 
Keanies in the decree, and would tUsmiss this 
appeal with costs. 

The 11th April 18G4. 

Preni’uf: 

The Ilon’hic Sir Barnes Peacock, Kt., Chief Jus- 
//ee, and the Iloii’blc. L. S. Jackson, Siiuniboo- 
nauth Pundit, E. P. Levinge, and K. Jackson, 
Judges. 

Hindoo Xiaw—Xnlteritanoe—Step- 
motber. 

Case No. 3024 of 18f>2. 

Special Appeal from a decision passed bt/ the. 
Judge of Tirhoot, dated the 23/y/ SepU'mler 
1862, affirming a deeision of the Sceond J^riiici- 
pal Sadder Ameen of that histnef, dated the i)th 
August 1862. 

Lalla Jotee Lull (PlaintilT) Appellant, 
versus 

Musst. Doorance Kooer and others (Defendajits) 
Respondents. 

Mr. (i. V. Paul and Bahoos Kishen Ktshore 
Ghose, Unnodapersud Bannerjce, Kisheu Siicca 
Mooherjee, Kali Prosonno Dutt, Greeja Sunher 
Mozoomdar, and Motee Loll Mooherjee for 
Appellant. 

Mr. R. 7\ A linn, and Baboos Dwarkannutb Mitter, 
Sreenanth Doss, Ranee Mndhub Banerjee, 
Khelternauth Bose, Kedarnauih Chatkrjee, and 
Maonshee Ameer Alitov Respondents. 

A stpp-mothcr cannot Uikc by inlierilaiice from her 
Stop-son. ^ 

This case was refciTcd for the ojiinion of a Full 
Bencliby Mr. Justice Kemp and Mr. Justice 
(Jainpbcll. 

The question to be considered is, whether, as¬ 
suming the family to be a divided one, a step¬ 
mother can succeed to the estate of htr step-sou, 
according to the law prevalent in Mitiiila. 

It is clear that, according to the law as curpimt 
in Bengal, tlie steji-mothcr cannot succeed to the 
estate of her step-son. 

But it is contended that, according to the 
Mitaclishara, which is the law prevalent iu Mithi- 
la, a different rule prevails. 

We have considered the several authorities 
cileU ia the course of the argument, and are 
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clearly of opinion that the atep-motlier cannot 
succeed. 

It was admitted that the decisions^ 1 Select 
Cases, S. D. A., pa^es 37 and 39, are the only 
express authorities in her favor. In tho.se 
cases the right of the step-mother was up¬ 
held, but doubts are thrown upon them by Mr. 
JIaci)hei’son in his notes. The question depends 
Upon the sense in which the word “ Mata” is 
used in the Mitachshara in the Chapter on In- 
lieritance. 

It was urged that, when a distribution is made 
after the life of the father, a step-mother is in¬ 
cluded under the word “ mother." 

In the Mitachshara, the rule is laid down at 
page 285, paragraph 2, where it is said, “ Of heirs 
separating after the decease of the father, the 
mother shall take a share equal to a sonand our 
attention was called to the fact that, in the Mi- 
taehshara, there is nothing to show that the step¬ 
mother is not included, whereas in the Uyabhaga, 
page 63, paragraph SO, the step-mother is ex¬ 
pressly excluded. 

We think that the rule, whatever it may be 
in the case of partition, is not necessarily ap¬ 
plicable to the case of Inheritance; and that, 
although the word “ Mata” may, in some cases, 
include a step-mother, it does not necessarily do 
so in all cases. The passage cited from Mac- 
naghten’s Hindoo Law, page 50, related to pai’ti- 
tion. We must look to the circumstances of 
each particular case in which the word is used. 

It would be contrary to the reason for which, 
according to the Mitachshara, a mother succeeds 
to her natural son in preference to his father, 
to hold that the word “ mother” includes a step¬ 
mother. 

In Section 3, Chapter 2, ^age 343 of the Mi- 
tach.shara it is said, “ On failure of those heirs 
(speaking of daughters and «laughter’s sons), the 
two parents, meaning the mother and the father, 
are successors to the property,”—para 1. 

Paragraph 2 assigns a reason why, in construing 
the above text, the mother takes the estate in the 
first instance, and, on failure of her, the father. 

Paragraph 3 proceeds,—" Besides, the father is a 
common parent to other sons, but the mother 
is not so; and since her propinquity is conse¬ 
quently greatest, it is fit that she should take the 
estate in the first instance conformably with the 
tdkt, as to the nearest Hapinda the inheritance 
next belongs.” 

In the note to paragraph 3 it is said—" The 
mother is in respect of sons not a common parent 
to several sets of them, and her propimjnity is, 
therefore, more immediate, comparea with the 
father’s. But his paternity is common, since Kte 
may have sons by women of eriual rank with 
himaelli as well 'as children by wives of Khetriya 
and other inferior tribes, and his nearness is, there¬ 
fore, more mediate in comparison with the mo¬ 
ther’s. The mother, consequently, is nearest to 
her child, and she succeeds to the estate in the 
liret instance, since it is ordained by a passage 
of Menu that the person who is nearest of kin | 
shall have the property.” I 


The reason given in the above cited passage "i 
from paragraph 3 shows that a step-mother is not 1 
intended to be included in the word “ mother.” ‘ 
Strange in his Book on Hindoo Law, page 14-4, ' 
refers to the paragraph as an authority in sup¬ 
port of the text—“ Step-mothers, when they 
exist, are excluded.” See also Macnaghten’s Note 
1 Select Cases, page 39, note (a), id 42, note (a). 
There are other passages in the Mitachshara with 
regard to the rights of grand-mothers to succeed 
to the property of grand-sons in preference to 
grand-fethers, which show thatstep-grand-mothers 
could not be included—see Chapter 2, vSection 4, 
para. 2, id Section 5, para. 2, and the notes on 
those passages. 

For the above reasons, we are of opinion that 
a step-mother cannot take by inheritance from 
her step-son. 

We may remark that our opinion is in con¬ 
formity with the table of succession prevalent 
in the Western Schools, including Mithila, pre¬ 
pared by Baboo Prosonno Coomar Tagore ac¬ 
cording to the Mitachshara, Vivada Chintamoni 
and other works, in which it will be found that 
“step-mother” and “ step-grand mother” ai-c en- 
tcrc*l as nil. The table immediately succeeds the 
preface to Vivada Chintamoni by Prosonno Coo- 
mar Tagore. 

This opinion will be communicated to the Divi¬ 
sion Court, by which the question was referred 
to us for their information and guidance. 


The 12th April 1864. 

Present: 

The' Hon'ble Sir Barnes Peacock, Kt.,’ Chief 
Justice, and the Hon’ble C. Steer and W. 
Morgan, Judges. 

SDeotment of XiakheraJIdar by Zemin¬ 
dar—Onus probandi. 

Case No. 129 of 1862. 

Special Appeal from a decision passed by the 
Ju(^e of Hooghly, dated the 8tA November l.Sfil, 
reversing a decree of the Principal Sudder 
Ameen of that District^ dated the Ust August 
1860. 

Mun Mohineo Dossce and others (Plaintifis) 
Appellants, 

versus 

Joykissen Mookerjee and others (Defendants) 
Respondents. 

Mr. It. T. Allan and liaboo Sreenatk Doss for 
Appellants. 

Baboo Same Madhub Bmnerjee for Respondents. 

Suit to recover possession of land from which the 
plaintiff had been ousted by the defendant under lection 
10 Hegulation XIX of 1793, on the ground tiiat it was au 
invalid lakheraj created after 1st December 1790. 
IIkud that the zemindar having no right lo oust the 
lakherajdar, unless the lakheraj was create after 1st. De¬ 
cember 1790, must prove that the lakheraj was created 
subsequently to that date, and that, it was not for the 
Inkhernjdar to prove that the lakheraj m'bs created prior 
to that (late. 
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Mr. Jusdee Steer .—Tire plaintifi sues in this 
action to recover possession of certain lakheraj 
lands from which the defendant has ousted him. 
He avers that he held the lands as lakheraj from 
a date prior to the acquisition of the Dewanny 
by the British Government, and he values his 
suit at 18 times the annual produce. 

The defendant answered that he dispossessed 
the plaintiff of the lands which he held on the 
j)retcnce of their beinif lakheraj, in virtue of his 
right under Section 10 Regulation XIX of 1793, 
that is, because the laklicraj was created sub- 
seipient to the 1st December 1790, and the above 
law gave him authority of his will to resume 
such tenures. 

'I'he finst Court went fully into the ground.^ of 
the plaintiffs title, and thinking that there was 
evidence that the lands had been held as lakheraj 
anterior to the Ist December 1790, decreed to 
plaintiff the right to regain possession. 

The Judge in regular appeal went also into 
the question of the plaintiffs title, and, finding 
that by the dceils mere was no evidence that 
these lands were held as lakheraj at any earlier 
period than 1802 (the date of a Taidad), he 
considercil that the plaintiff had failed to prove 
his right to dispossess the defendant. 

The plaintiff appeals specially, and his ground 
of argument is that, as his suit is merely one for 
pos3es.sion, the Court below went beyond the 
proper scope of the case in looking into the vali¬ 
dity of his title; that, under the precedent of 8th 
March 1858, he had a right, as he had so brought 
his suit and as he had proved tliat he had been 
forcibly dispossessed, to be restored to his former 
position, lie maintains too that the buixlcn of 
proving that his tenure was in existence prior 
to the Ist December 1790, ought not to have 
been thrown upon him ; but that the defendant, 
who averred that the creation of the tenure was 
subsequent to the 1st December 1790, should 
liavo been called upon to prove that fact; and, as 
lie has given no proof of this, he has failed to 
show that his act of dispossession was under 
warrant of any legal right conferred upon him. 

1 find that his suit, as it was brought, was not 
one which can be regarded as a mere possessory 
action. It was instituted on a stanqi of sufficient 
value to entitle the plaintiff to demand an ad¬ 
judication of his title ; the pleadings were framed 
as if the suit was one of title; proofs of title were 
given; and the Court below were allowed to re¬ 
gard the suit as one involving the merits of the 
plaintiffs title. To say, therefore, that the action 
was merely for possession, is not in accordance 
with fact. 

But allowing that it was simply a possessory 
action, I do not think that the plaintiff could 
have succeeded in the object of his suit without 
adducing proof that his lakheraj tenure does 
not fall within the class mentioned in Section lORe- 
gulatiun XIX of 1793, viz. that of tenures created 
since the 1st December 1790. There is a ruling to 
this effect in the decision of this Court of the 22nd 
June 1858 in a very similar case; and as the Lower 
Court has found as a fact, upon the proofs laid 


before it by the special appellant himself^ that 
the date of the creation of this laklieraj was not 
antecedent to 1790, 1 must liold, conformably to 
the decision above quoted, that the plainti^' has 
not established his right to be put back into 
possession. 

I would accordingly dismiss the special appeal 
with costs. « 

Mr.. Justice Morgan .—In my opinion the 
Court of Appeal has decided in this suit a matter 
which the plaintiff (appellant in the special ap¬ 
peal) has a right to luivc ailjudged in a suit of a 
diilereut nature, and the plaintiff is thereby in¬ 
jured. 

The question for decision in this case is, whe¬ 
ther the plaintiff’shall be reinstated in his alleged 
lakheraj holdiim. Hereafter, there may be a 
suit to decide whether the laud is lakheraj laud 
or not. In any such suit it may be that the 
lakheraj will be found invalid. But it is pre¬ 
mature to consider that question at present. 
The plaintiff has given material evidence to 
prove a possession, by himself and his ancestors 
from a time prior to 1790, of this land as lakhe¬ 
raj land. He has ofl’cretl reasonable proof that no 
rent was in fact paid, and that the exenqitioii 
from payment of rent was claimed on the ground 
that the laiul was lakheraj. lie was entitled to 
ask the Court to determine whether such evi¬ 
dence was not sufficient to enable him to be ro- 
storeil to posses.sioii, and to be restored to posses- 
sion as a person who had given primu facie 
proof of a lakheraj title. If the Court thought 
that he had proved this, it followed that the de¬ 
fendant had unlawfully dispossessed him under 
Regulation XIX of 1793. 

As the Court of Appeal lias not considered, 
whether the proof given by the plaintiff is suffi¬ 
cient for this pur[)OHe, and as its judgment.is on 
a question not neisessarily involved in the present 
suit, niz. whether plaintiff is or is not a person 
haidng a valid lakheraj title, I think that judgment 
wrong. 

The Chic/ Justice .—I concur with Mr. Justice 
Morgan. Tliis i.s not a suit for resumption or 
assessment but a suit by the plaintiff to re¬ 
cover possession of lanifs from which he has 
been ousted by the defendant under the provi¬ 
sions of Section 10 Regulation XIX of 1793, upon 
the ground that it was an invalid laklieraj created 
subsequently to the Ist December 1790. It may 
be that thb laud is not valid liddicraj, or it may 
be that it is valid. 'I’hat may be tried in a 
proper suit brought for the purpose. But 
the defendant had no right to oust the plaintiff 
from the po.ssession unless the lakheraj was created 
subsequently to the Ist December 1790. 

I am of opinion that it was for the defendant to 
prove that the lakheraj was created subsequent¬ 
ly to that date, and not for the plnintilli who was 
in possession of the land as lakheraj until he 
was ousted by the defendant, to prove that the 
lakheraj was created prior to that date. 

If the law were otherwise, a zemindar who 
wished to get rid of a lakheraj, instead of su¬ 
ing to assess or resume the land, would haw. 
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nothin" to ilo hut to ou.st the hikhcrajdar upon 
tlij allegation that tlic lakheraj was created 
sul»sc(iucntly to the 1st Deeeuiber 1790, and to 
leave the person ousted to prove that he bad a 
valid lakhcrnj. 

The decree of the Lower Appellate Court must 
he reversed, and this a]>peal decreed with costs 
and interest. 


The 21st dune 1804. 

Pri'xitiif.: 

'I'hc llon'hle J. P. Norman, Officialiti" Chirf Jm~ 
lice, and the Hou’hlc F. li. Kemp and Hhmnhoo- 
nauth Pundit, Judges. 

Hindoo Itaw of Inheritance—Father’s 
Brother’s Daugrhter’s Son. 

Case No. 2i;}0 of 180:1. 

Special Appeal from a d,‘clsinii passed by Mr. P. 
Taylor, Judge of Past. Jhirdwan, doled the 
April 180;i, nffii’iniiig a decision passed htj 
Mr. S. Wright, Sudder Anieen of that District, 
dated the 2\,st Novemher 1802. 

Gobindo Hureck.ar (Defendant) Appellant, 
versus 

Woome-sh Chundcr Iloy (Plaintilf) Jlespondcnt. 
Bohoos Dwfirkanmith Miller, Onoocool Chuuder 
Mooke.rjce, and Upprokash Chimder Mookerjee 
for Appcllatit. 

Baboos Dehendro Naruin Bose and Chunder 
Madhub Gliose forltcspondent. 

A father’.s hrotlior’s (laugliter’,s son cannot inherit ac¬ 
cording to Iliniluo law. 

The plaintifl in this case, elfiiming as lieir in 
reversion, sued to set aside first, a deed of con¬ 
veyance e.veeuted by the widow of bis maternal 
uncle, Tliakoornionce Dosscc. The Suddc.r Ameen 
fouml that this deed was a collusive document. 
Ho says that, under Hindoo law, she could not 
dispose of the whole of her late husband’s {)ro- 
pevty, even though it was for the performance 
of Ids funeral rites ; and that her statement that 
she did so is a falsehood. For this he gave his 
reasons at length, and accordingly decreed that 
the sale should be set aside. On appeal, the Judge 
affirmed the decree because, as he says, the 
grounds on which the Sudder Ameen has declared 
the kubalahs pleaded by the defendant to be 
unti'ustworthy documents, are very good and 
tangible. 

We think that we cannot disturl) this decision 
on special appeal, because, though the langu.aj|p 
of the judgment might be and ought to liavc 
been a little nv>re precise, it is clear that the 
Judge means to adopt the finding of fact ‘ of the 
8udder Ameen, that the sale was not for the 
purpose of providing or paying for the Gya Shrad 
of the deceased, which was the necessity alleged 
to justify it. 

We, therefore, affirm the decision of the Court 
below, as regaids the property comprised in the 
conveyance executed by Thakoormoiicc. 


Secondly. The plaintifl, claiming as heir in r6- 
versiou of one Muddun Moliun, sues to set aside 
a sale said to have been made by Chimder Monee; , 
the childless widow of Miuldun Mohun. He 
obtained a decree in the Court of the Sudder 
Ameen which was affirmed by the Judge; and 
from that decree the defendant now appeals, and 
contends that the plaintiff', not l)eiug an heir, 
cannot question the defendant's title. 

The plaintiflT fyc.spondent) stands to Muddun ^ 
Mohun in the relation of father's brother’s daugh¬ 
ter’s son, and the point raised before us is, whether, 
according to Hindoo law, he could, under any 
circumstances, inherit as heir of Muddun Mohun. 

The appellant’s vakeel showed us that, accord¬ 
ing l o the text of the Dyabliaga, a father’s bro¬ 
ther's daughter’s son is not enumerated in the 
order of heirs, and referred us to a judgment of Mr. 
.lustice Seton-Karr and Mr. Justice Campbell, 
dated the 3l8t March 18G3, Ilurcc Madhub Hoy 
versus Gooroo Gobind Cbowdbry, aflinning a deci¬ 
sion of Mr. Justice L. S. Jackson, when .Tudge of 
llajsbahyc, to the cff'ect that such a pev.son Is not 
an heir, and to the opinion of the Pundit in a 
case which is to he found in 2 Macuagliten’s 
Hindoo Law, page 77. 

Baboo Debendro Naratn Bose for the re.spond- 
ent referred us to a gre.at number of authorities 
directly affecting the respondent’s title us heir, 
viz. the text of tire Dya Kivania Sangr.aha as 
translated by Winch, pp. 19, 22, 23, tlu; opi¬ 
nion of Jugunnatha Turkapunchanana, Cole- 
brooke’s Digest, Volume IV, page 230, Macnagb- 
ten’s Hindoo Law, Volume 1, page 21, Strange’s 
Elements of Hindoo Law, Vtdume I, page 148, 
Volume II, page 253, Elberling on Inheritance, 

f age 80. lie showed that in the Vyvastlia 
lurp.ana of Shama Churn Sircar, Volume I, 
pp. 265,27.5. and the table of succession publi.shed 
by Baboo Prosiinno Ooomar Tagore there refer¬ 
red to, the order of heirs in Winch’s Edition of 
the Dya Kraina Sangraha is adopted, that a rea¬ 
son for allowing the brother's <l.‘iughtci‘’s son a 
place in the lino of inheritance, viz. that he 
oflcrs two oblation cakes in which the deceased 
owner participates, is given in the Dya Krama 
Sangraha, and that reason is relied on in tire 
latest work on the subject by Shama Cliurn 
Sircar. He also referred us to Macnaghten’.s 
Hindoo TjUw, Volume II, page 93, Section 4, and 
the Dyabliaga, page 218, as showing the im- 
{)ortam;c of the offering of oblation cakes in 
detei’mining (questions of heirship. Indeed, Shama 
Churn Sircar m the Vyvastha Durpana, Volume 
I, page 315, says that the law as current in Ben¬ 
gal ordains that that relation who, by presentation 
of oblations, confers the greate.st benefit on the 
deceased proprietor, is entitled to inherit his 
estate. 

Looking at these numerous authorities, and 
the fact that the decision of Mr. Justice Seton- 
Karr and Mr. Justice Campbell is at variance 
with two prior Persian decisions of the late 
Sudder Court, referred to in their judgment; and 
feeling it to be of very great importance not to 
disturb the cslahlished course of descent, whal- 
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.wer tlm(, he, wo Ihoughf it »U*sir!ii)lo that 
tho (saso should bo turthor ai-giied, aixl oallod in 
onr learned brother Shumhoouauth J’uiidit to ait 
with us oil the aocond hcariiiff. Baboo Dwir- 
kanautli Mittor, in a very able iirj^uiuout, con¬ 
tended that tile passage declaring the ri^iit of 
a brother’s daiij;liter’s son to succeed ns heir 
does not exist in many of the copies of the l)ya 
Kraina Sanoraha (xce tlie sluteinent of the 
.Pundit, 2 Maenaohten’s Hindoo Law, page 77) ; 
tliat tile internal evidence of the text itseJf shows 
that that passage in ijncstion is an Interpolation, 
liiasniuch ns the argument and text in the pas¬ 
sage which immediately follows is inconsistent 
with it, and shows that the paternal gramlfuLlier 
immediately succeeds the father’s daughter’s son. 
lie promv'ded to sliow that the copy of the Dya 
Krama Sangraha possessed by Colebrooke coiild 
not have contained the disputed passage. Mr. 
Colebrooke in his two treatises on the Iiaw of 
Iiiheritanec, note to the Dyabhaga, page 22G, 
says tliat, “ amidst this disagreement of authors, 

I should be inclined to give the prelerence to 
rho autliority of Sreekrishna’s Krama Sangraha ; 
because the order of succession as there stated 
lidlows the analogy of the i-ule of inheritance 
on the father’s side and he showed that this 


age 

ooke 


would not be the case, if the disputed passa 
were genuine. 'Phis note of Mr. Colcbr()o_. 
was [mblislied in ISIO, and Mr. Winch’s transla¬ 
tion of the ])ya Krama Sangraha not till 181 d. 
^ He tlieu showed tliat the Dya Krama Sangraha 
I.'', as its name indicates, a mere digest or compi¬ 
lation ; and he argued that, if the author had 
intended to express an opinion at variance with 
the texts and authorities he was digesting, he 
would have stated what the opinion was from 
whicii he differed, and given a reason or cited 
an authority l(>r the 0 [)inion adopted by him, 
more particularly since it is at variance with his 
own opinion in the Commentary on the Dya- 
hhaga. 

On examination of tho Sanscrit text of the 
pya Krama Sangraha, it appeared that it is not 
in verse or diviilcd into numbered passages like 
the Ipgllsh translation, so that the insertion of an 
adtliiioiml jiaragraph would not at once fix the 
atimitioa of a reader. 

He next argual that tho reason adduced by 
the diitlior of the disputed pas.sage and by Shuma 
Churn, i'or inserting a brother’s daughter’s son in 
tlie li.st of heirs, is not of itself sufficient to deter¬ 
mine the ijuestiim. He showed that a m; i efers 
three oblations to auecstors on his filth,; V .-iih*, 
Hiid tliree to ancestors on his mother’s ^ide; that a 
soii'.s d-iughter’s son, or gr.imlsmi’.s daugiiter's sou, 
or great grandson’s daughter’s .son. or nephew’s 
daughter’s son, or grand-nephew’s (laughter’s son 
and a paternal uncle’s daughter’s son can all offer 
oblation cakes, and in fact that some of the-m con 


give them .some assi.stance. He also showed us 
that th(‘ order of succession in the Dyatatwa 
is the same as that in the Dyabhaga, and omits 
I’elatioiis of the class under discussion. 

Tliesc arguments appear to us to she>'f to do- 
moustr.itlon, that the disputed passage is an in- 
ti'rpolation and no part of the original text of 
Sreekrislimi; fl ,it tlie whol* current i.f authority 
cited Ibr^lic re.-ipoudonts Hows from this corrupt 
source ; that Mr. Colebrooke really condemned 
tlie opinion of Jiiggnmiatli.i Tnrk.'itiuneliaiiana 
whieli he is supposed to have ailoptixl ; that the 
; reason relied on by Shaiiia Cliurn is iiiSLiH’icient 
in the aiisence of autboritv to support his posi¬ 
tion, 'We, thi'refore, agr<>e witli Mr. Justice 
Setoii Karr and Mr. Justice Campbell in think¬ 
ing that a lather's brother’s daughter’s sou cannot 
under any eircumstimees iiilierit aeoording to 
Hindoo law; and we reverse the deci.doii of the 
Court below on this point with co.sts ami interest 
in projiortion. It is undouhledly unf’ortuiiate 
that lliose who are not only near relations, but 
capable of conferring the benefits wlreli the own¬ 
er of an estate', according to Hindoo ideas, expecl.s 
from lii.s lieirs, should lie excluded from inlieri- 
tancc. But till! remedy, if any is di'sired, must 
iie sought from the Legislature and not from the 
Courts, who can only expound and administer the 
law ns they find it. 


The 21st June 1804. 
Presviit; 

The Hon’ble J. F*. Norman, Officiating 


Chief 

F. 15. 


Jnatice, and the flon’ble C. Steer and 
Kemp, Judges. 

Additional ©rounds of Appeal—JSvl- 
denoe — Witnesses (2lon«exaniina- 
tion of)—documents (Xfon^produo- 
tion of, filed in another pendlng^ 
case). 

Case No. 2041 of 1803. 

Special Appeal from a decision passed by Mr. A. 
Hope, Officiufiiig Judge of lloogbly, dated the 
Atk July 1802, affirming a decision passed by 
Baboo 'Woopetidro (Viunder Nyarutlon, Prin- 
ciptd Sadder Amaen of that District, dated the 
Uh July 1802. 

Rughoouauth Bose (Plaintilf) Appellant, 
versus 

Domed Ali and others (Defendants) 
Respondents. 

J. W. J>. Monej; and Baboo Ofiinl Chuuder 
Moobcrjve for A[ipellaat 

Bahoos Onoocool ('bunder }foof:erfc and Bhy- 
ruh Chuuder Uaiierjee Ri'bponderits. 

i.il apodlam (pbuiil'dn ai>|tliolti) add two 


Mr 



taking the inheritance, the pemon who succeeds 
to the estate is considered bound in morality to 


hrciwsf'thE plaintitt’had nowhere staled la the Uwer 

Qourt Unit the wilues'ies In (piestiou were uiateriiu wit- 
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npHsea, or insisted on tlipir being examined; sad tliat 
be liad never applied to the Court for the production 
of the documents, And that, even if he had, it was in the 
discretion of the Court to send for the documents or not 
Steef J. thoughi that the Court had acted improperly 
in discharging the witnesses till they had been exa¬ 
mined by the plaintift; and that, though the Court was 
not bound to send for the documents, it was unfair not 
to do so. 

A’omoH C. J. held that the Lower Court was justified 
in discharging the witnesses, and, if uusucce^ful in his 
application, to have made tills a ground of appeal. As 
to the doi'uments, he held that, when a proper applica¬ 
tion was made to a Judge under Section 13S Act Vlil 
of 1859, to send for, from the records of his own Court, 
papers which would be evidence, in tlie, case before the 
Court, the Judge had no discretion in tlie matter, but 
that the Section mu.st be trended as giving n power wliich 
the Judge was bound to exorcise, tlie principle being that 
where a Statute confers an authority to do a judicial act 
in a certain case,it was imperative oil those authorized to 
exercise the authority when tlic case arose. 

Mr. Justice Kemp .— The plaintiff, special 
appellant., sued the defendant, special respondent, 
to recover possession of I beegalt. 3 cottahs of 
land with mesne profits. Plaintiff’ alleges that 
he purchased fl beegahs 16 cottahs of land from 
one Golabdhee, and that the land in dispute is 
included in his purchase. 

The defendant states that the vendor of the 

{ ilaintifl’was never in po.sscssion of the dLsputed 
and, th.at the defendant’s vendor took a lease 
from the former under the Court of Wards, and 
that his vendor and afterwards himself are in 
possession. The zemindar at first bsfeked the 
defendant, hut subsermently turned round and 
supported the plaintiff’s claim. 

It appears (hat the trial of the suit was twice 
postponed at the instance of the plaintiff* and ti»e 
zemindar. These jiarties eventually came to a 
compromi.se, the terms of which were very fa¬ 
vorable to the zemindar. 'I’he trial proceeded 
as against the defendant; and, after a Lapse of 
six weeks fixiin the date of the compromise, the 
ease was decided. 'I’ho Pi incipal Rudder Aineen 
held that the kubooleut produced by the plaintiff, 
in support of the title of his vendor Colahdhec, 
was a fabrication. He also distru-sted the evi¬ 
dence adduced by the plaintiff*. The suit was 
disuiisseil. On appeal, the Judge ofllooghly, 
Mr. Hope, agreed with the Principal Rudder 
Aincen that the plaintiff had entirely failed to 
prove the kubooleut,nr the right to, or possession 
oL the disputed land by Golahdhee. The deci¬ 
sion of the C'ourt of first instance was'aftinned. 

In special appeal, Mr. Money, the learned 
Counsel for the special appellant, has asked 
the Court’s permission to add two new grounds 
of objection to his application for special appeal, 
and to he heard in siijiport of them under t^e 

I rovisions of Section 374 of the Code of Civil 
*recedure. I regret I cannot concur with niy 
learned colkague, Mr. Justice Steer, in permitting 
the learned Counsel to add to his grounds of 
appeal. 

Mr. Money urges that two witnesses cited by 
the plaintiff’ have not been examined, and tliat 
eertain documents filed in another case have not 
been inspected by the Lower Appellate Court; 


and he asks us to I'emand the suit, with directions 
to the Lower Appellate Court to examine these 
witnes.ses, inspect these documents, and decide 
the case de notw. 1 find that the plaintiff, spe¬ 
cial appellant, in his appeal to the Lower Ap¬ 
pellate Court, did not distinctly ask the Judge 
to send for and examine these witnes.se8. In 
para. '\rd of his petition of appeal be stated—“The 
witne.s.scs who have been examined on my be¬ 
half are sidficienl; in addition to these, two wit¬ 
nesses, Ram Cooinar Sandyal and Radbanath 
Sircar, were present in Court, hut the Lower 
Court dill not examine them.” The special ap¬ 
pellant did not press the matter on the attention 
of the Lower Appellate Court, nor did he evei* 
state that these witnesses were cited by him, that 
they were material witnesses, and that he in¬ 
sisted upon their being examined. The Lower 
Appellate Court, was not asked to send for and 
inspeet the papers which, it is alleged, were filed 
in another ease No. 70. In para. 4 of the peti¬ 
tion of appeal to the Tjower Appellate Court, it 
is stated “ that the remarks of the Principal 
Rudder Amcen that the plaintiff, appellant, had 
failed to file ilocumcntary evidence, were incor¬ 
rect, inasmuch as the plaintiff had asked the 
Principal Rudder Ameen to inspect the docu¬ 
ments filed by him in case No. 70. 1 wouhl 
observe that, uiifler Section 138 of the Code of 
Civil Procedure, it is entirely in the discretion 
of tlie Omrt to send for and inspect the record 
of another case, either of its own accord, or upon 
the applleation of any of the parties to the suit. 
The plaintiff, special ajipellant, made no such 
formal applii'alion. 

The learned Counsel further urges that the 
grounds of special appeal were drawn up by a 

f ierson unacquaiiit.etl with legal technicalities. 
5ut it surely docs not require any knowledge 
of law to enable a suitor to urge that some of 
hi.s witue.«ses have not been examined, and that 
all his documents have not been inspected. 
Reing of opinion that it will not promote the 
end.s of Justice to permit the special appellant to 
add new grounds of objection to his snecial ap¬ 
peal, unless good cause is shown, which has not 
been done m this ease, I would dismiss the 
special appeal with eo.sts and interest payable by 
the special appellant. 

Mr. Justice Uteer .—The plaintiff, special ap¬ 
pellant, sued the defendant, special respondent, 
for a bit of land. 'I’he landlord of the parties 
was also made a defendant. Both the plaintiff 
ami the landlord had named the same two per¬ 
sons as their respective witnesses. Tiiese men 
were the old amlalis of the landlord, and in a 
boundary dispute between two ryots of the same 
estate, were the very best witnesses pos.sihle. A 
summons had been served upon them, and they 
appe.ared and were present to be examined when¬ 
ever required. But the plaintiff'and the landlord 
got the (Jourt to adjourn the case in expectation 
of coming to a compromise, and they eventually 
did coaqiromise the dispute. The plaintiff’ then 
filed a Rafeenamah in which he, representing that 
he h.id settled his differences with the landlord, 
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prayed that the ca,ge might jn-oeoed against the 
other defendant. The landlord filed n Razeeiia- 
mab, and prayed that his witnesses might be <lis- 
r.harged, and the Court ordered their disehin-ge. 
When these jwpera of compromise were filed, no 
day was fi-xed for the hearing of the case against 
the other defendant; but the Court, without any 
jirior intimation when it intended to take up the 
wise, called it on and dismissed it, holding that 
'-the pliiintiffliad wholly fwled to prove his ease. 

The plaintiff in his jietition of appeal to the 
.Tudge complained, among other tilings, that his 
ease was fully proved hy the witnesses he had 
actually produced before the Prineijial iSudder 
Ameen, and, if not, that his most important wit¬ 
nesses, the two whom he and his landlord had 
both named, had not been examined. He re¬ 
presented also that he had intimated to the Pria- 
e.iiial Siuldcr .\meen that very material diwuments 
on which he partly relied to prove his case wen; 
with the record of another case between the 
same parties, which record and which case was 
then pending before the same Priuci[»al Sudder 
Ameen, and he prayed the Principal Sudder 
Ameen to call for these documents as evidence in 
f'his case, but he did not do so. 

The Judge thought that it was the duty of the 
jdaintilf, if he desired to have the evidence of the 
two witnesses referred to to be taken, to request 
the Court to call for them and examine them; 
but, as he did nothing of the kind, tiie Judge 
thought that he could not complain that they 
were not called and examined. In respect to the 
conduct of the Principal Sudder Ameen in not 
tailing for the documents out of the record of 
another case, the Judge takes no notice whatso¬ 
ever; and finding, as the Principal Sudder 
Ameen had done, that there was no evidence on 
the record sufficient to prove the plainlifPs case, he 
upheld the decision of the Principal Sudder 
Ameen, and dismissed the plaintiff's appeal. 

These two points, the neglect to examine the 
two witnesses, and the neglect to call for the 
records, are not made the grounds of complaint in 
the written petition of special appeal. But Air. 
Money, the learned Counsel for the special apel- 
lant, asks leave of the Court to be lieanl on these 
two points; and I think there are aitqilo reasons 
for granting the request, inasmuch as, by the 
course pursued in the Courts below, the plaintiff 
has decidedly nut had a fair trial. 

It will be seen that two most important wit¬ 
nesses, who ware witnesses for the plaintiff and 
a /or his landlord, were, at the sole request of the 
landlord, sallowed to leave the Court. Now, in¬ 
asmuch as the plaintiff, afler he had come to 
terms with the landlord, expressly desired that 
the case might proceed (^inst the other defend¬ 
ant, and the two discharged witnesses were 
witnesses of his as well as of his landlord, these 
witnesses should not have been dischai^ged at all, 

, but being present, they ought to have been at 
once examined. If they were discharged by 
the Court in ignorance that they were wit- 
• nesses upon whom the plaiutifl relied, the Court, 
when it took up the case again, should not have 


decided it until the witnesses hail been recalled, 
or the phiintiff had iutimate^to the Court 
tltat the witnesses were not necessary. They 
hud been cited by the plaintiff, and being 
i once present, the Court had no right, without 
the consent of the plaintiff, to allow them to re- 
' lire without taking their evidence. To discharge 
without warrant the most iifaterial of the plaint¬ 
iff’s witnesses, and their to rule that he has failed 
I to prove his case, is so manife.stly improper and 
I unjust that the Court, 1 consider, is called upon 
I fo take notice of such a matter, for the determin¬ 
ation of the Court (Section 374 Act VIII 
of 1859) may be on any ground, whether urged 
or not, on which a special appeal would lie, and 
tliere can be no weightier ground for the Court’s 
interference than that there has not been a fair 
trial. 

If it was incumbent on tire Court to cuH for 
the two witnesses in question, and to examine 
them before it proceeded to declare tlic case of 
the plaintift' to be devoid of proofi it was still 
more iiuaiinbent on it to call for the docuiuents 
out of the record of the other pending case. 
AV'hile these were with the record, it was not in 
the iKiwor of the plaintiff to file then>; and 
(Jiough tlic law does not say that a Court is 
bound to send for papers out of another case, the 
law does say that every case is to be decided 
after exhibits have been [lerused and witnesses 
exauuucd ; and if there was nothing unreasona¬ 
ble ill asking the Court to refer to another case for 
the exhibifs upon which reliance was placed, it 
was not fair towards the plaintiff to decide the 
case against him without calling for and consider¬ 
ing the documentary evidence referred ttK 

I hold, then, on these two grounds, that the 
lilaintiff has not had a fair trial in the Courts be¬ 
low, and that the case ought to be remanded to 
the Court of first instance, that the trial may be 
conducted and completed in a preper legal 
manner. 

The Chief Justice. —Air. Aloney applied to 
(his Court for leave to be board in sujiport of 
two grounds of' objeidion in addition to those 
specified in his written grounds of appeal. The 
learned Judges diflered in opinion as to whe¬ 
ther he should be allowed to take the objec¬ 
tion Section 374 of Act VIII of 1859 enacts 
that the apjiellant shall not “ without the leave 
of the Court be hcanl in support of such an ad¬ 
ditional objection.” As there was a difference 
of opinion on tlie point, leave was not given. 
But, a.s the whole matter appears upon the re¬ 
cord, the Court is not precluded from entering 
upon it. 

'I'he groumls taken were, fir-st, that two witness¬ 
es were not e,xamincd in the Lower Court. The 
Juilgc states that, at the instance of the plaintiff 
and his zemindar who was one of the defendants, 
the case was put off several times, and the two 
witnesses were released from attendance without 
their evidence being taken. 'ITiey were witness¬ 
es both for the plaintiff and the zemindar, and 
they were discharged by the Court on the appli¬ 
cation of the zemindar, These parties, that is, 



180 


SPECIAL NUMBEE OF 


Apparently the jiliiiiitifl' iitid (he Zi.ir»iii'l.ir (who ; 
bad in the ineiin|j||ne changed slides) pnived that ' 
proof might be^keri a.s against Ilain Singh, the | 
defendant or special respondent, but did not say i 
what proof they desired to be taken, nor did 
they sav that they wislied tlie above-mentioned 
two witnes'ses to be again sninmoned and their 
evidence recorded. ?^'he .Judge adds that no 
steps of any kind were taken by (he [daintifl' to 
procure further evideneo, aTid that lie was entindy 
to blame for any neglect in that respect; and he 
says that he si;es no reason why he should recinire 
further evidence to be recorded. 

Tile two -witnesses in qm'Stion were (he plaint- 
ilTs witnesses. The liiet that tliey had also been 
summoned at the instance of one of the de¬ 
fendants did not jnstity tlie plaint ill' in keeping 
them hanging aliont flic (/'ourt for .an indefinite 
time until it suited his convenionee to have them 
c-aamined. Wo have not the Prlneina) Sudder 
Amoen’s aeeonnt of t'le nnKer, hnf I have little 
doubt that be was iuiiply jn.stified in ilischarging 
them wlivM) lie did. IJnt, a.ssnming that he did 
dlseh.arg’; (liem improperly at the instance of the 
zemindar, either fiirgetting that tliey were the 
phiinVilTs witnesses, or erroneously suppo.sing 
that tlie plain!ill'had abandoned all iiil.ention of 


parties producing them; Sections 40, 4.0, and 107 
for tlu' enforcing of the pnxluction of doeumonts 
in the possession of the opposite partv ; Sections 
156, 170, 171, and 180 for the produc¬ 
tion of documents by witnesses and (,thers sum- 
‘ inoned f>r that purpose, or ordered to produce 
them; fv-'ction Ul.O is the only one which directs 
that 1)10 ■ding.s shall be had wIk'u the docu- 
> menl' is ' . the custody of tl'C Court itself. 

The I'nintilT at the filing of his yilaint .should , 
' have produced copies of the particular documents 
relied on by him to show what they were, atid 
stated that the originals were filed in Court in 
the other suit; he might then have prayed for 
. the production of (he originals at (.hat tone under 
i Section .'IS, or at the hearing; and had he done so, 

' tlie Court would have had no diseretnn as to 
whether it would .send for the original doeinmmt.^. 

' Had the plaintiff appealed to tlie Judge on the 
i ground that the facts were, us I liave supposed, 

! that the first Court tried his case wdhont seml- 
in<r for his material documents, tin' judgment ot 
the first Court must have been rey.'rsial, and the 


examining them, it was the plaintiffs duty, when 
ho fouuil that they Iiad he''n di.scliarge.d, either to 
apply for a fresh summons, for a postponement of 
the trial on the. ground of ( heir alisonce a.s mate¬ 
rial wifcne.sses wlio h-ul been summoned bv him 
and discharged by mistake, or (o liave applied for 
a review bringing the matter at onfc to the at¬ 
tention of the first Court, or, if ua.sacccs3ful on 
any or all of such applications, to have appealed 
e.xpre.ssly on the ground that (li < Lower Court 
heard the case in the ahseiiee of his most mate¬ 
rial witnesses. 

The plaintiff did nothing of the sort, and one 
cannot hut suspect (hat lie l.oolc his clianee on 
such evidence as he had, and failing to succeed on 
that, HOW trumps up this tale of injustice. 

"I'heu, with respeer, to the last point, T agree 
with my learned brother Steer in thinking that, 
when a jiropcr application is made to a Judge 
under Section 138 of Act VIH of 18.59 to send 
for from the rceoids of liis own Court, papers 
which would be evidence in the cause before the 
Hourly the Judge has no discretion at all in the 
matter. I hold that in such a case (he Section 
in (piestion mu.st be treated a.s giving a power 
which the Judge is hound to exorcise. In Mac- 
(lougal pei'Dun Jhiterson, 11 Common IJcneh Re¬ 
port 755, and Crake versun rowell, ‘2 Ellis and 
iilackburn 210, it was attorapti'd to be argued 
(hat the word “ may" in the 13 and 14 Viet. c. 61 
was permissive and necesmrUij gave .i discretion. 
Huff-that notion was repudiated by the Courts of 
tjueeu’s Bench and Common Pleas, and these 
Courts laid down the principle that, where a 
Statute confers an authority to do a judicial act 
in a certain case, it is imperative on those autho¬ 
rized to exercise flic authority when the case 
arises. Now Section 39 provides for the pro¬ 
duction of documents in the posseirsion of the 
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! Oise remanded with a severe animadversion on 
I the Principal Sud.ler Ameen for deciding a case 
' without hearing the evidence. 

The appellant did, by his fourth ground of ap¬ 
peal, brin" to the notice of the Judge the limt 
tliat he prayed the Principal Sudder Ameen that 
the case should bedecided with reference to tl.c re¬ 
cords of case No. 70, and that his dakluhdis, sc., 
were filed in that suit. T’lie Judge ought not to 
have overlooked and disregarded that ground ol 
appeal. He should have dealt with it in seme way. 
And as it is desirable that the ebiim of a plamtiil 
sliould not he rejected without hearing all the 
material evidence ailduced by him, and as m Uio 
present case the evidence appears to have 8a(.iS' 
lied the zemindar who has an mleiv.st adverse to 
that of the plaintifi, I would aUow the objections, 
remand the case for trial, and order that the two 


! witnesses may be examined, and the docuincnits 
I ill case No. 70 inspected. But, as the plamtiil is 
, to blame tor the iniscarriago which has taken 
i place, and particularly so with reference to the 
i omission to examine the witne.sses, 1 would only 
.rrant him the remand on payment by him ot au 
the costs of the investigation down to the pre¬ 
sent time, to which condition Mr. Money lias 
expressed his client’s willingness to assent. 

i The 4lh July 1864. 

i 

Present: , ' 

I iTt 

’ The Hoii'ble C. B. Trevor, C. Steer, and E. P. 

! Levinge, Judges. 

■ jurlsdiction-B-efond of prooeeda of 
Sale itx ejtectttioaof neerea paid to 
wroag patt-yundor Sootion Z7d Act 

VKX of 1859. 

Case No. 3474 of 1863. 

Snrcidl Anpeal from a derision pimed hi/ Mr. C. 
S Hellh /«<%■« "/ dated the \m 

September 1863, reversing a decision passed btj 
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HuImo Doorga Penhatl lloy, Moomijf of 
that District, dated the I5tk July 186:1. 

llurisli Cliundcr Sircar (Plaintiir) Appellant, 


is paid to the wronjr party sinn)ly by tlio ini-stakc 
of law on tlic part, of the Court. ^ 

The law has left it iiv the hands of the Court 
e.xccutine' a (h'crco to decide tlie claiin.s of rival 


\ 


Aziinooddeen Shaha and others (Defendants) 
Respo tide Ilfs, 

liahoos Mohinee Mohun Roy and Kalee Kishen 
Seiv for Appellant. 

Bahoo Bauer. Madhuh Bunerjee for llcapondonts. 

No sail or apjml will lie lor a refund of tho proceeds I 
of sale realized in execution of a decree, paid io a wron;.'' 
party liy order of a competent t'ourt tinder Section 27(J 
Act VIll of i85i) (di3,ieii lie life Levin re, .1.) 


dei!rco-holder.s to the jtrocecds of sale realized in 
e.'iedition of doeree. A rule is laid down, hy 
which the Court is to deciile such claims, hut 
still the decision rests eidirely with the Court 
If the Court deeidt's wrongly and pays away the 
inontw to the ded’ee-hold(*r wlio hatl not ttecord- 
iinr to the rule, laid down the first claim to it, 
still ilte party receiving; it. reeeive.s it umler the 
authority of a Court having sole juri.sdietiou in 
regard to tlic dispostd of the money. A compe¬ 
tent Court has given it to him, and he has no 


Mr. Justice Steer .—linrish Cliundcr, the 
jdaintiir, sues Aziinooddeen, the defendant, for 
money paid to him hy tin* Sndder Ameen of Itaj- 
slithve, under the following elrenmstanees : — 
lluiish Chunder held a decree against Dinohnn- 
doo given to Itim by ti Mooii-.ilf of the Uajsltahye 
district. In e.Neeutlon, he altacheJ tlie property 
of his debtor on the 9th .Ttmuary 18G‘2. 

Aziinooddeen also hi'ld a tleeree against Dino- 
btindoo given to liim by the Sudder Ameen of 
llaishahye, and, in exeeutioti, he also attached 
the property of his delitor ; but tiic attaelimeiit 
took place subsetiuent to the attaeliincnt inadi* 
by llurish tJlmmhir. 

The attiiclied property was sold by the Sudder | 
Ameen, tiiid wlille the sale proceeds were in de- 

K isit in his Court, 11urisli Chunder moved the 
oousilfto forward an ajiplication on his bt'half 
1.0 the Sudiler Ameen tlial the sale proceeils 
might be paid to him. 

it is not necessary to state on what grounds 
the Sndder Ameeu held tliat ziuiooddeeu had 
a preferential chiini to the money over IlurUh 
Chunder, but the fact is that he jiaid away the 
money to Aziinooddeen. 

The ])rcseiit, suit is filed to compel Azimooil- 
deen to pay that money to the plaiiitilf Hurisli 
Chunder. 

The tpieslion is, does such an aelion lie? 

It may be admitted that llurish Chunder could 
not have apjtealo.l to the Judge against the onler 
of the Sudder Ameen, as no a[)pual lay under 
the law. 

It may be admitted also that the Sudder j 
Ameen might to have paitl llurish Chunder 1 
the pluiutiirfirst, as he appears to have been the 
first to make the altachment. 

Still the (|u^sti<)n is, will a suit lie on the part 
of lluri.sh Chunder to compel Azimoodtleen to 
refund the sum paid to him by the Sudder 
Ameeu ? 

1 think no suit will lie. 

'I’lic law lias laid down in Section 270 Act j 
Viil of 18.59 a certain rule on the subject, and 
has left it entirely to the Court to give effect to 
it. The Court decides, as hetween rival decree- 
holders, which ttuglit to be, paid first otit of the 
sale proceed,s where both htive attached the same 
property. There is no appeal if the money i.s 
paid to the wrong party, and there is, to my mind, 
no remedy by separate action where the money 


: right to be harasst'd with a law-suit for the pur- 
! post! of making him refund the money. 

1 There are wrongs for whieli there is no 
i remedy. There is no reimtdy for abad judg- 
I incnt of a Court of last resort; aud the present 
case is one of those cases. 

Holding that the action will not lie, and tlie 
order of the Lowtu* Court lieinga dismis.sal of the 
jilaintilFs suit, I would uiihohl the decision, and 
dismiss the special a[tpeai with costs. 

Mr. Justice Trenor.—It appeal's to me' that 
the suit of Hnrish Chunder ngain.st Aziinooddeen, 
to recover the sum of money ptiiil to him erro¬ 
neously, and by ti mistake of law on the part of 
the Sudder Ameen, will not lie. 

As the action is ‘Uic for money had and re- 
coivod by the defendant to the plaintiff's use, 
it is neces.sary tliat there should be privity be¬ 
tween the piaiutifl’ and the ilefendaiit, that is, 
that the defendant should not only have received 
money, but received it ci|jier in fact or by con¬ 
struction of law to the plaintitrs use. Now, 
privity in fact there clearly is not, the defendant 
iteing ill no way the agent of the plaintiff', and 
having receivtjd the money in that character. 
Neither is there any privity hy con.structioii of 
law, the defendant not having received the 
mont'y from the pIuintifFeither by fratul or extor¬ 
tion or under a contniet followed hy total failure 
of consideration on his part, or under a mistake 
of fiict. 

It appears to me, moreover, tliat, even ad¬ 
mitting privity between the plaintiff'ami defend¬ 
ant, the payment to I he ilefendant wa.s umler 
a m'lstakc of law on the part of the Sudder 
Ameen, and that, therefore, the action would not 
be inaintMnable. 

Had the Sudder Ameen been acting entirely 
, out of, or in excess of his jurisdiction, he would 
I be liable in action for damages, which might be 
ineasurcd at the sura paid wrongly to the defend¬ 
ant; but as he acted only erroneously within 
tiic seojie of his jurisdiction, no aelion against 
liim will lie, ami the plaintiff' in |,he present 
action hits no remedy, there. being no appeal 
against the order of the Sudder Ameen, I 
concur, therefore, with Mr. .Justice Steer, and 
wouhl tii.sruiss the special appeal with costs. 

Mr. Justice Lemuge.—lt is admitted that the 
plaintiff'obtained his decree firat, mid that he 
attached the property of hia debtor in duo course 
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of law before the detendaut ejected his attach¬ 
ment. It is also admitted that the j)luintiff was 
entitled to be first paid. Further, it is con¬ 
ceded that he endeavoured through the medium 
of the MoonsiflTs (yourt to prevent the abuse of 
power exercised by the Sudder Ameen, but 
without avail. It is admitted that the plaintiff 
could not appeal froln the illegal order of the 
Sudder Ameen, for no appeal i.s given to partie.s 
who are aggrieved by orders directing the dis¬ 
tribution or disposition of the proceeds of an 
execution, unless the ijuestion arise between the 
parties to the suit (6Ve Section 11 Act XXIII 
of 18(51). Not only is the right of appeal not 
given, but it is expressly barred (Fide Section 
,‘164). 1 do not think tliat because a right of 
appeal is taken away, it follows that a right of 
suit is lost. On the contrary, the 1st Section of 
Act VIII of 1859 declai-es that the Civil Courts 
arc to take cognizance of all suits of a Civil 
nature with the exception of those expressly 
barred by Act of rarliament. Regulation or 
A<‘t of the Council of India. The reid matter, 
therefore, to dw-ide is, can the suit be maintained 
by the plalnlifl’ on the general principles of 
justice, eiiuily, and good conscience? If the 
order of the Sudder Ameen was declared by the 
Act (VllI of 1859) to be final, then it could 
not be touched, or anything over-reached that 
was done under, or in pursuance of that order; 
but when there is no such provision in the 
Act, why is the plaintift’ who had only a power 
to protest against that order, who was no party 
to the suit in which it was made, and who is 
not prohibited by any express law, to be pre¬ 
vented from bringing a Civil suit to set aside an 
admittedly illegal order, and to put himself and the 
defendant in the same position as they stood in, 
before the illegal order was passed. It is a very 
strong measure to debar a man of a remedy for 
a wrong, when he has done every thing that the 
most exacting tribunal, fettered by the most 
stringent rules, could possibly demand at his 
hands. 

At the moment the Sudder Ameen gave this 
lUnd to the defendant, that fund was by an ex¬ 
press declaration of our Legislature, the property 
of the plaintiff’ under an attachment made by 
another Court havipg concurrent jurisdiction; 
and no discretion was left to the Sudder Ameen 
upon which to exercise any judicial function 
once that he had judicial knowledge of the 
priority of the attachment. He had then but 
one legal duty to perform, and that was to pay 
the fund over to the plaintiff. He could not set 
aside the order of a Court of concurrent juris'^ 
diction, and give his own attachment order 
riority. I think under these circumstances 
is order not being declared final, it can be set 
aside by this Court as wholly void, and the money 
recovered from the person withholding it. I 
think Court, cannot give itself a jurisdiction, 
in direct opposition to a Statute, to do any act 
conferring a legal right or title in any one. I 
think I am justified in saying that tlie order of the 
Sudder Ameen was cbsolutcly illegal and void. 


When the. two Courts had concurrent jurisdiction to 
order the attachment, the Court making the sub¬ 
sequent attachment under its owu decree could 
not give itself jurisdiction to set a.side the prior 
attachment made by the other (Dourt under its 
decree, and give its own decree and attachment 
priority over the otlier. I am averse to quoting 
eases from our Unglisli Law books iu the Appel¬ 
late Court on apjieals from the Zillah Courts, 
where the general law, we administer, is that of 5 
equity, justice, and good conscience; luit in this 
case, I cannot refrain from referring to the deci¬ 
sion of Lord Kenyon, C. J., in Regina versue 
Sansbury, 4, T. R. 45(5, in which he says 
“ But another question has arisen, and which is 
“ proper should be settled, whetlier it be legal 
“ (for whether it be decent or decorous, i o one 
“ can doubt) for two diff'erent sets of Magistrates 
“ having a concurrent jurisdiction to run a race 
“in the exorcise of any part of their juris- 
“ diction,” and he went on and held that the sub¬ 
sequent acts of the second set of Magistrates 
were wholly illegal, tlie jurisdiction of the other 
set of Justices having first attached, and the whole 
Court concurred in quashing the subsequent pro¬ 
ceeding's as void^ and done without jiirisdietiou. 

This” Court is a Court of Kijuity, bound to do 
equity, and I trust witli full powers to redress 
an act of injustice. If the eff’ect of granting the 
relief asked for would be to place the deleudant 
in a worse position thiui he was in before the 
order was pa.ssed, then possibly it might fairly 
be oontendeil that the plaintiff must bear the loss 
occasioned by the order of the Sudder Ameen. 
But I cannot see that, in granting the relief asked, 
any wrong would be done to the defendant inas¬ 
much as the Act (vSection 270) has declared his 
exact status, and in that position I would replace 
him; but I do not think a Court of Eiiuity should 
permit him to reap the fruits of the advantage he 
has gained, under an order wholly void and illegal, 
when the plaintiff’ has been guilty of no neg¬ 
ligence, and when no interveniiig rights are shown 
to have accrued. Suppose a right of appeal had 
been given to the [daintiff of which he had availed 
himsetfj and pending that appeal, the Sudder 
Ameen paid away the money, and supposing the 
oi^der was rcvei'scd on appeal; could not tuc 
plaintiff recover back the inoney paid by the de¬ 
fendant, as money paid without due authority of 
law and without jurisdiction I think he could, 
and that he should have the like relief in a Civil 
suit (when no appeal is given) ^ in •' which he ^ has 
it decreed that the order was illegal. _ The Sud- „ 
der Ameen was informed by the plaintiff of his 
absolute and clear right to receive this money; 
and I think the Sudder Ameen could not give 
himself jurisdiction to violate and set at nought 
the provisions of the law; and I further think it, 
therefore, equitable to hold that this money 
having been paid when there was no jurisdiction 
to give it, should be refunded. 

f see no legal bar to the plaintiff's recovering 
this money in a Court of l^uity, although it is 
possible that if the plaintifif was suing in a Court 
of Law in England, and bound by legal techni- 



rnf: wkkki.v uepoktri! 


18;’. 


I’aalities, he might experience some (IHlicultie, as 
regards his form of proceeding. Here ho simply 
asks the Court to declare the order void, and to 
restore to him the money paid under a void 
order. In the ordinary action for money had 
and received i.y the ilefendant for the use of the 
plaintifl, money is commonly ree,overabIe against 
a perfect stranger, and is continually resorted to ' 
to obtain the plaintiff's money wrongfully with- I 
..held. For instance, the action is maintainable 
to recover from a party wlio has wrongfully re¬ 
ceived the known and accustomed fees of an office 
belonging to another; and where the defendant , 
has wrongfully obtained the plaintifTa money for | 
a third party, as by a false pretence, it may be 
, recovered in this form of action. It has been held 
in Courts of Law in Kngland (Courts, not of Equi¬ 
ty, but bound by the strict rules of law) that thi.s 
form of action lies to reiiover money paid under 
a void authority; and Treby, C. J. held in the 
case of Sir K. Newdigate verms Davy Lord 
Ilyan, 742 “ that an action would lie for money 
paid under the sentence of the Court of High 
Commissioners ; for when money is paid in pur¬ 
suance of a void authority indebitatns assumpsit 
lies for it.” And liord Mansfield held {Sec Moses 
versus Macfarlanc. 2 Bar. 1005) that this form of 
action was a kind of e({uitable action, that it lay 
to get back money “ obtained by an undue a<l- 
vantage taken of the plaintiff’s situation, con¬ 
trary to laws made for tlie protection of person 
under those cinmmstanecs.” 

I admit that I am somewhat distrustful of the 
judgment I have formed, as I have the misfortunc 
to ilillcr from the opifflon formed by my colleagues, 
and llnit my error, if error it be, may arise from a 
mis<!onc('ption of the doctrine of justice, equity, 
and good con.scienee that our Appellate Court is I 
bound to aj.ply; but as I fail to see any injustice | 
in holding that the ilefendant should restore this i 
fund, I think the plaintiff should have the relief j 
he asks. As a general ob.servation, I think that i 
the evil the j.laintiff' has to complain of should 
not be without a remedy; and to clear up all 
doubts, I think that parties, aggrieved by an 
order of Court under the 270th Section, should be 
allowed an appeal. I do not think that, in case 
of a dispute between rival decree-holders as to 
riority of attachment, the order should be final, 
do not think a Court .should have the power to 
declare that A is entitled to a fund in Court, 
when the law has declared that it belongs to B, 
and that such % ruling, possibly to the ruin of 
B, should be ineap.able of being substantially 
** redressed by the Highest Court in the land. It 
is not equitable to exclude B from relief, 
and a right to have his claim establi,shed by a 
^ higher Court, on the ground that the policy of 
the law requires that such an order should be 
‘ final and end all disputes as to who is entitled 
to the debtor’s money, seeing that no dispute 
or legal contention may ever before have arisen 
between the different plaintiffs in separate suits, 
t, and possibly in different Courts; and I do not see 
^ the jiiistice of excluding these parties from both 
•. the right of appeal and suit, when aggrieved, 


when the right ol' appeal from an order in exe¬ 
cution of a decree is given between the parties to 
the suit; and on reference to the scope of the 
24fith Section of Act VIH, I think it appears 
clear that the Legislature did not intentionally 
mean to shut out decree-holders aggrieved by an 
order maile after utfucliinent of the debtor’s pro¬ 
perty, from the right, to contest tlic valitlity of 
the order in a (fivil suit. 

'I’ho 7th July 1864. 
rr/;.scn/ : 

The Hon’bla Sir Barne.s I’cacock. Kt.. Chief 
Justice, ami the Ilon’hle C. Steer, J. P. Nor¬ 
man, F. B. Kemp, and W. S. SeUm-K.arr, 
Judges. 

Suit for BLubooleut—Notice. 

Case No. 2216 of 1862 under Act X of 1859. 

Special Appeal from a decision passed by Mr. 
G. G. Jinlfour, Judge of Chittagong, dated 
the iArd June 1862, reversing a decision of 
Baboo Gour Chundcr Doss Roy, Deputy 
Collector of that Distr ict, dated the 'JlOth January 
1861. 

Ram Kanth Chowdhry (Defendant) Appellant, 
verms 

Bhoobun Mohun Biswas (Plaintiff) Respondent. 
Baboo Kiskeu Succa Mookerjee for Appellant. 
None for Respondent. 

Held by Ihc majority, (Norman .1. dissentinR) fliat 
a suit fop a kubniili'iil under Clause 1 Section 2.‘{ Act X 

of IftiiS will lie, wiibout previous notice under Section 
13; the Chief .lu.slice (concurred in by .tiislice Norman) 
being of opinion, however, that In tliis case that 
quastion did not arise, lim.smnch as, as agaiinst Die 
plaintiff, tlio defendant was a mere trespasser and not 
a tenant, and Dial, therefore, the plaintiff could not sue 
him to obtain a kubooient under Act X of 185ff. 

Mr. Justice Kemp. — The material point for 
consideration in this reference is, whether a suit 
for kubooleut under the provisions of Clau.so 1 
Section 23 of Ac(. X of 18.>9 will lie, without 
previous notice under Section 13 of the .same 
A6t. 

1 am of opinion no such notice is necessiiry. 
Tliis point, I ohs<>i-ve. lia.s already been befiire 
the Court, and .six <Iudgc.s have concurred in 
opinion that, whim a suit is brought under 
Clause 1 Section 23 Act X of 18.59 fi.r delivery 
of a kubooleut, no notice is required, {See 
decisions of the Into Sudder Court, dated 29th 
M.ay 1862, and 26th June 1862). L'lndiiolders 
have their rights under the Act as well as ryots, 
and amongst these rights is the right to receive 
a kubooleut or counterpart of tho pottalr. A 
suit for the delivery of a kubooleut, and for the 
determination of the rate of rent at which such 
kubooleut is to be delivered, is cognizable by 
the Col lector ami by no other Court. The Col¬ 
lector, in determining the rate of rent at which 
such kubooleut is to be delivered, will be guided 
by the provisions of Section 5 of Act X. Again 

J 
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Section 31 of tbc Act saya that sulta for the 
doJivcry of kubooleuta, and for the determina¬ 
tion of the rate of rent at which auoli kubooleuts 
are to be delivered, may be iustitiite<l mny tima 
during the tcmancy, thus clearly eontemphiting 
that no previous notice whie.h, if the suit be lor 
enhancement of rent, must be given at a parti¬ 
cular season of the year, is necessary in a suit for 
a kubooleut. It is true that “ no ryot is liable 
to pay any higher rent for the land held by him 
than that payable for the previous year, unless 
n written notice shall have been served upon 
him” (Section 13), but this Section does not 
enact that a suit for a kubooleut and a determi¬ 
nation of tbc rate, wbieb must be feir and etjui- 
table (Section 5) at which such kubooleut is to 
be delivered, e-aunot be heard and decided with¬ 
out notice under Section 13. 

I am supjiortcd in the above opinion by the 
remarks of the lenrned Chief Justice in the ease 
of Isimr Chose I'criins James Hills, reported in 
the September No, for 18(J2 of the High Court’s 
Decisions, jaige 3.iG. 

1 would confirm the decision of tlie Lower 
Appellate Court. 

The Chief Justice .—This is a suit lo fix the 
rental of one kanee and 12 gundahs ot land at. 
the Ohowallah rates, and for obtaining a kuboo¬ 
leut from the defendant. 'J'lie plaintilf alleges 
that, this land having been secreted by the de- 
lendant at the time of a survey and partition, 
he instituted a suit for possession, and got a de¬ 
cree from tlie ^iIoonsilT on tlie IGth of May 
ItiGO, under which he was put into possession on 
the IGtU Hhadro (September 18G0). This suit 
was instituted on the 16th of Se()tember. 'I'Le 
Judge gave the plaiutitf a decree lor a kubooleut 
at Ks. 3 per kanee. 

As against the plaintiff, the defendant was a 
mere tresiiasser and not a tenant, and, therefore, 
tlie plaintiff' could not sue him to obtain a ku- 
booleut under Act X ot 1859. The question 
whether, as against his tenant, a zemindar can 
sue for a kubooleut at an enhanced rent without 
giving notice of enhancement, (loe.s not arise. 

1 think tliat the decision of the Court below 
niu.st be reversed. # 

ilfr. Justice Normau .—1 entirely agree with 
Sir Barnes I’cncoek's judgment. 

But as this case was submitted for the purpose 
of obtaining the opinion of a Full Bench upon 
the question, whether a Zemindar who has not 
given notice of enhancement under Section 13 
Act X of 1859 can maintain a suit for a kuboo¬ 
leut at an enlum-ed rent., upon which there are 
wmllieting decisions, and as my learned brothers 
have given judgments upon the point, iS 
which I regret tin «uy that 1 cannot concur, J 
feel bound to state the reasons upon \vhich my 
conclusion, that such a suit cannot be maintained, 
is based. 

A pottah and a kubooleut are simply a lease 
un.d counterpart; in other word.s, » written state¬ 
ment cf terms of the tenancy. 

Now thereis no common law obligation bind¬ 
ing any man to put hie agreement into writing, 


and, therefore, the right to a kubooleut is one 
which can only be foundotl on some (>xpreHs 
enactment. After the passing of Regulation V 
of 1812, on the 4th September 1816 by Conatriic- 
tion 257j the Suddor Court pointed out that tliat 
Regulation contained no provisions for a summa¬ 
ry suit to compel ryots to take pottuhs, and give 
kubooleuts, and that landhoMers (as agaiu.st 
tenants refusing to take pottiilis or give kiiboo- 
leuts at enhanced rate.s) might proceed in con- ^ 
formity with Section t5 Regulation IV of 1794, 
and Sections 9 and 10 Regulation V of 1812. 

I believe it is admitteti that, if the right I'xi.^ts 
at present, it must be founded oa Act X of I s.?,>. 

Seetioiis 2, 3, and !> of that Act give (o ryots 
the right to demand pottahs under c<■rtainCir¬ 
cumstances. The right of the landhoMers to 
demand a kubooleut is created by Se tioii 9 
which is as follows. 

“ Kvery person wlio grunts a poflah is entitled 
to receive, from the person to wlium the pottiih is 
granted, a kubooleut, or couuterpart engagement, 
in conformity with the terms of the pottah. The 
tender to any ryot of a pottah, sucii as a ryot is 
entitled to receive, shall be held to entitle the 
iKjrson to whom the rent is pay.able to receive a 
Kubooleut from such ryot.” 

Now, upon the plain language of this iSecfion, 
it seems to me clear that the (erms of the hold¬ 
ing must be settled, and a pottali emlmilying such 
terms must be drawn up and actually tendered to 
the ryot, before the lamlholder can aiapiire a 
right to call on the ryot to give a kubooleut, or, 
in other words, execute the counterpart of the 
pottah tendered to him. Jrts needless to point 
out how reasonable and natural is this order of 
proceeding. 

Such being the right a.s created by the Act, 
Section 23 does no more than jirovide a tribunal 
bcfiire which alone disjuite.s relating to such 
right are to be litigated, and under that Seetioii, 
if the pottah teiidereil and tiic kubooleut de¬ 
manded arc for an eiiliauced rent, the (Jollect- 
or may of course detei’niine whether notice of 
enhancement had been duly given, or whether 
the rent named in tlie pottah tendered is fair 
and equitable. 

Sections 30, 31, 32, and 33 are siiiqdy Clauses 
regulating the period of Li.nitation for suits under 
the Act. Section 31 provides that suits for the 
delivery of pottahs or kubooleuts, or for the de- 
tei’inination of the rates of rent at which they 
should be delivered, may be jm«titutcd at any 
time during the tenancy. That i.s to say, any 
rights which the parties may have with n'ference 
to such matters may be enforced, not merely in 
the first or second year, but at auy time while 
the relation of landlord and tenant continues to 
exist. There U nothing which le.Mls me to infer 
that Section 31, a mere Limitation Clause, was 
in'tended to give any rights inceiisistent with, or 
lai^r than those created by Section 9. 

The question is important, because, if a suit 
for a kubooleut at an eiilmnccd rate can be main¬ 
tained without first giving to the ryot notice of 
enhaueemeut under Section 13, the ryot would 
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be deprived of the ]iri\ lieges secured to him by ^5ttch » suit, it cleftr from the wording «f 
Section 13 of Aet X, aud wbieli he formerly poa* Section SitriU He, ftnd it is rto where said that th« 
hCssed under Scctione 9 and JO Regulation V of feuit wil! no* He nnleaa the fHrelmunary mewro' 
j S12. of of notice has been eoinplied with. Whore, 

A Full Bench of this Court has decided in i a Widlord elahn® rent at an eiihaneed rate, he is, 
f^])ecial ai)pe)d No. 2 of la62 that, in a suit for ' bound to thow that he has fsaued the notice pe* 
tidianceiiicnt, il .i mokunerec jiottah is set up j scrilied inBcetloa Id, and wHhoutit heeannot ob- 
which the Couit find out to be genuine, thoagh tain any enhanced rent, pHor to the institution' 
the Coiut inii_y declare tlie tenure liuldetoen- of his suit brought to enforce his claim toen*' 
hancenuuf, it cannot proceed to determine what haneement. But where a suit is brought to du«'f 
the rates shall lie, unless notice of enhancement | temine the piotpectivc rent,, and to obtain 
nndei Seclion 13 has been giieu. That decision kuboeleut idler (ktemiuation of rent, tbt? provi-' 
-eenih to me to conclude the present question. sion of the law which reijuires the issue of a 
Tt is Bugacsted that, treatingllie suit us eipiivu- notice is superorrogatory aud superllnoua, fiu‘ tin* 
hnt to notice under Section 1.3, the kubooleut 1 action does moie cffeetmdJy what the notice in de* 
might be made applicable to a j« riod i omunnoing sigmd to do, vis. to advertise the tenant that hi» 
with the year ensuing that in which the plaint Iimdlord expeeta m future an enhanced rent front 
was filed- But a suit is not the notice which the ' him. No doubt, in some <*ascs, a tenant might be 
LegKlaturelmspjcHribid; atidif itwereeonstmed I pidudkid by a suit being biought agwnst him i 
us eijui'i.ilent, wliii h is a sjiecies ol’ interprelation i wftiont the issue of a notiVe. lie would be pro* 
tvhidi I do not think ligitimate, the suit would I judieCd by having to dcteml a suit wliore, perhaps, 
be instituted bt loie the cause oJ action had arisen, he had no objection to otter to the claim of en* 
uud ryots would not only be put to needle®® I huno d rent; but tii.it is not the ease in the »uit 
i spense, but wr iiid fie liable to be harassed by j befoie us, ami if it li.id been the case that a mero^ 
a litigation as to wind should bo the teniia of an notice would h.ive iiblaiiiod what the aetjon hiu#" 
agreement into width (hiy might never choose or ' done, complete I'chef might have been alFortled Uh 
even never live to enter These considerations the dc1cnd.int by all the (osta of the suit being 
I onfiim roe in the opinion tlial (he constiuction ibrown ou the landlord. 

1 put on the Bcvtral (’lauses of the Act referred Jn this view, I would uphold the decision oti 
to by iny learned Ctilleagnes, is eonect. the Iiower ('ourt, and dismiss llic spetiai apptjl, 

My opinion i.s in aceoidance with the judgment with costa, 
of Sir Banies Peacock and Mr.',Tustice L. S, Mr, f/ast/cc NVto/t-A’nrr.—T'he cjucslion which 
Jackson in J• unatoolah Duffadar renva.i Guima i has been reterred for deei''ion to a Full Bench in 
(fobind Roy, l.3th Miirch Ihbri. ® j tins ease is, whether a landlord is entitled to 

1 agree with the Judgi' of tlief’ourt below that, retcive a k.iboolcut from a tenant without k®u« 
m ibis which was a suit for assessment of lent [ ot notice of enhancement under Section 13 of A< t 
vvheie no rent had ever been paid, and not for | X ol JW9, and whether such an action will be 
uibanccnicnt. no notice of cuiiam euunt was ne-i witbviut (he issue of such a notice. 
u2««uiy under Heefion l'{ of Act X, and. (lurefore, I concur with Mr. Justice Kemp in thiuking 
the miestioii, whether the plaiiitifi' is entitled to that such a suit will lie, and that no previous issue 
a kunooleut as well as t(’ a decree as^easing a of notice in such a ease is neec«sary. 
lent 011 the laud, is not of great importauee lu The dccisious'of the Lite Sudder Court ol the 
the present ca.se. 29th of May and2()thof Juno 18G2 seem^ to be 

Ml. J Witter Steer .—The only point argued founded on. law and justice The suit from its very 
I eloic the Full Bencli which hcaid tins c.ise was, nature i> the vrry best possible notice of a de* 
whether a notice of eulianeement was mxcssaiy maud of cuhauceil rent._ it is nowhere stated 
before an action for a kubooleut could be enter- Act X that such a suit must be preceded by a 
laiued. notice. It is expressly provided that such a suit 

VVhethei such a (juosfion properly arose or not (Section 31) may be instituted at any time during-. 
»ould not now be determined without a re-open- the tenancy, and if a landliolder chooses rather frs | 
ing of the case, and without hearing Counsel on bring hjs tenant into Court at once, and theru ^ 
Shat point; and whatever my views might be on to settle the question of enhancement which wilt’^ 
the doclrineaof trespasser which my learned col- rarely, if ever, be determined without a formal , 
leagues, the Chief Justice and Mr. Justice Nor- litigation on the subject, I d.» not see what thewj 
man, have held to apply to this case, I could not is in law to prevent his tvJlowing this < ourse. * 
take upon myself to decide that point without The tasc heai-d on the 23rd of March last, ns 
hearing argument upon it. relied on by Mr. Justice Norman, ended in a' 

But both the parties to this suit admit the remand, am! I do not hold the matter now be* * 

I xistence cJ* the tenancy, and I see no reason to fore us to have been conolusivaly sgHWod by that 
raise a contention which they have not thought judgment. ... 

tit to raise. Regarding the defendant as a tenant, Neither can I see any inconsistt'ncy in deci'eeiUjg s 
I hold, upon the only aigmaent upon which wajjltnlranced fonts ouly from the commencement 
were called upon to decide, that a notice under uie next Bengalee year or after tlje end of t^ 
Section 13 Act X of 1859 is not necessary to month (>f Cheyt foSewing the decision of stqt ^ 
sustain an action for the determinatioH of rent, kq^c^tion. Thgolaki toiwnt 
and for a kubooleut. rent it a cftuse of 
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liavni^r i nild plufluttf) eaiiiicl liii! Iiiuk im 
liii iivlit of li bill! line 
(**') rrool lit obi (kill cf— 

(')()! ^iiiiid nif 111 i\ 

i,t)Aii( is'-ioii to iiloplnc miluuil p mil 

I itln I s e ' iti 

AoINFOI ^ W 1 1 ()\T11 IS 

Jiiibi I tl 1 oiviis ot—bi loll 1{(, iiliilii n XIII 
ISJt Ikkllltii lioiil ll! Oliki t)(i\il 

('< lilt*! (>l /ill ill h nn^liui ami Jiiti 'k 
Ml In I 

Ai 11 \ 1 M I esfis 

(I) W islidiiM IV iml ill inml on old 

id -nti ll lib iitifiiil I in 111 ilaiDMil 
(>)Qiiui ll) iiliiiii lands diliiiiiited llld 
iflliw 11 1 UK nil 1, b(lol)_ 

A ( Itt II liiniit 

Si I I llii'i, 

A in T N 

Ki|intof—in Mil'll Ills i iliulli iiid i« 
nil f net 

All M 

(I) All— fioiii lud^i'iiiei t 1 \ d(f uijt bi ( ininiis- 

II m 1 ap) oiiiii ll itiiiki AutioulW), t 0. 
I' Hut—IV ill 111 Itoin oiiki oi ll til'll to 

SI t i 1 K mil iiid^tiiiiit 
( ’) A sjii 111—ill 111 ni an oi Ur ii |i( tiii^ in 
•i] i Ik itioii 111 Hvi\ ll I i suit uiiilii Aei 
11 HI ’ Alt 1 Til oi ISiai 
t5)'ili II ^b Coiiii mil not iiitiifoK in - 
vilbikiiu inoi (Kill I, on i iiiisj iki as to 
ilie appli ll ihty ot»b Ian nliuitln trroi 
dot s not ifli 11 tut' (ki Sion 
{0 ISo apeii u—fiomj^xiiiist of ilisentnii by 
Jnd^i in oiiUiiii^' 01 not ouUinit, lotal 
tm|Hiiv in suit lot Kuboolint 
( ) A spi (1 ll- ill not ho upon n qin stiiin ot 
nnijditrum ilepi ndnig m on a t ul not de- 
tenuini ll b\ the lonci Comtoi ailimtU'd 
by both t lilies. 

Qua re —Will thci, if tho lai t appeals, a spe- 
ual apfiil mil he nuliss the <u(n in 
proiuluie has nrticUd tlio moiits 
(tl In the itbsinei ot aiij stdenimt that the 
\ cast had hi iii dt tided fr path hi the first 
Conit im default ot delifndunt’s fipjofti- 
aiKC, till Judjie haling ihsinisscd it on 
tl < nil 1 it , it 11 a' li'dd that no spit nil— 
m uld ho on the ground that the dudha 
glioiild hare diumisstd the njiptiil mtliout 
goii g into the inputs 

C) Iksht if 111 iiioTiilent in «ipoiTul—to in o 
olyeitiouis uudei bteliou SIS, C VV 
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I AinrAi —tfVnhniiti/> 

(81 A s] eiial - mil In i| tin dcirti aninudg 
j nil lit tiiUuto, uliii bow that the dc 1 

I Sion IS euoiitoiis . si 

I (d) A siKeial—mil lu fi< m iduiion |ii(std 
Ul hi in HI ouki lehling to Iht o iiil- 
lion (/ ll del ll e ',t 

(10) All- ttiIll Ul oidoi disims 111'' a mil bi 
want ol iniisihition mil uluiiiinjr phiin , 

18 not nu“ioilli iiubiK 1 !> An non ll , 

r V 1* ho 

(11) '1 be-irom a dllisi 111 ] i lindn Siiti n 

d8 Alt X ot Ih 11 I I I f‘u / lliiU iliid^i 
liilui Its 5 00 111 d t) Ilf 111 1 Loiil 
ibovf th it sum 11 

(U) No—lioiiirilu IS r If pbe ilioji in I du-- 

till nil 11 <1 Jill I 111 s( I 1 111 f lulion 

nil III liiiitotiuil III i holdu III) 

(11) III! tioiii nil odd inudi bi tin tbillctt- 
II on 111 aj 1 111 i oniindd Si tin 'lAit 
j X (1 1 )0, 11 s to flu ( oiriiius uinei jind ilg 

. Ill t 1(1 lilt Tiiil, I I |s 

(li) 'Ibi Hi liCoiitliiii Hu fomr lot stcut! 

lilt lull InjiiLiilin iispiiiiJ- , 111, 

(lj) No iiiini oul i ot t jitiloi pi sed aflii 
(belli md iiliLiiip, t) Ibe e»tiuiioi' 

tin i( f . I r 

(10) 1 ( mi ot 1II ll ( oiut on'I tl 1 ll-t( 1 
lib w ifdiis luijKfeil} ill build ti ii 
. \ li u (1 pi s 11, (111 I ot 1 mil 11 

I (^1') Additii 111! nil im Is ol—b) i< 1 ( 1 (t u 
(' Hum it )u ol witru i mliuufiolit 
. tio 1 ol doiununr Iibd in uutlin jii l 

j mg t isp I ' 

Ad f/i'(its/(i) 

I «S(( ,luti\di<! Ill (11) 

i Ad 1 imilatioii (li 

j Ai 11II sri ( ol lit 

' lul mg oi ud htiomil ei iklite when ’Kiiiui I 
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I Am nt iTitis 

I An—to a Cilldtoi iiiutn Sution d5 A(' 
X of lb)>. 1 tut I still Tb apfiil 
' lioin motiiet inuk bv tl i 1 1 llu am 

I Midi an—lits to tile Com ui sionci md 

I not to tlio luikt 

Sc^Appi d ili) 
ifet-lifeBMlM Ad iiluchmniiy 
, A/ ( Jm tsdu tl III (( ) 

AssK.NMINI Ad IhJi!> i uiloi ih 
AuuHMj sr 

The Goiiinmtnt 'bdatid uemi’t ild for 
toiletliotis undo on uitoiint ot uitum 
dim lands (hnm„ imiuhI oi-h llowin,. 
(hsjjosatsMon ot jnwiJiietoi, tlie Gomn- 
nuni h iviiig failed to t tablish elaiui for 
asses UK lit or it(iUiiii4i n 
A’d OttUh piohanih (ij 
AncuoU'i oBeHASJik, 

i Not bound by Joa-is mail utei deeieo 

Ate ijiihan(i»t0i (4) 

Atf Odwptrttj/(1) * 

A Vi VBB 5 ^tf Limilatwii (?1 (sj 
'"Xd jliudiii 
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V) '-IJ'* lOK II t ot lent far tea yi'aWtV’^ a JJa-* 
inindar without inal itifr anj rtein^ifl fw— 
•iml wi hut a|ij>l>ing finv jxiit©^ 
jtniiH nt towMi Is the Aitehai^e of*-^ wa* 
iu'Ul to JU^Ilf^ the fludjiig of ibe lijwor 
ApptHali Conit (not to be laterfereft 
With on Hpctial Appeal) that the Zomm- 
«lai buiaaivesl lus claim to— 

(4; A l<uiiJlorcl cannot be charged with an or- 
('iiuTy »tie o (—01 }>i()fit on cayntal and 
also with an alliwaiuc loi insninig the 
ut irn of the cijtmul with smh ixti ui- 
ihnannteof— 
htt JniHtii 

sriivivoR *(( Kent (1) 

Xtl lit \llON 

Oithuii^ of—1)1 MuMiute under Section 
171 tithe t( k ol C iimiiml I’rotcduu, 
when no putiiula ludiridual has set 

|)( II I(IIIM(1 
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laiitid iniiUi St chon d4 
ISO HI iMcniiou ot 

&(( Vopaifincri/. 
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47 


ni 

183 


Aolll K1 h 

btipit fi ilioii of 
lkp,i lation \II 
dicKt 

t)lSJ lllMio ) 1 aAIILY 
111 on nos 

(I) 'iht High Ccnnl fin uci in ami atl)udii ito 

u|M)iiitol -Ihoii.U not taken lit low 
^.) (H Kciinm toiiit wheu lolltioD ot Land¬ 
lord .lud Tenant ih iHigctl ant tlenicd 
fi^OI Colloctoi IS not ullocttd b\ (lit uatuie 
of the tlrftmt wt up btctiou ‘i/ Act VIH 
tf JSIO dtits lot apjily to suite under 
At t \ < f IS)t 

(, 1 / A ml f ir iciit atrarnst two ponsonh, one us 
tin htuiiutt, ind tlu othu ns tin nctuiil 
luimi, JS It giu/ahk be tin Kmtiuio 
( ouii luidii ( Jaust 4 Sutioii 2«J Att X 
<1 It >1 In uth i hilt (111 plaintii! can 
oiih oltiin i tit 1100 against one oi otheu, 
no! 1) )t! of tilt dcfimlaiit 
t )A Dtjnfv t >lk toi 1 IS no—to try a suit 
u 1 k I Sttlioii 5'> J{ _)iituiijr Id)hut 
Ii till Kiuin tin, pliiuf iiid lokr the 
Iiiiti iothc ( dkiio who ills - 
(() III a suit iTl H / imml ti t i si ss or icsumc 
lull 1 iilii gt i! to In nil ilid lakiitri) under 
^t.t t on 28 At t X ot 18 id a Colh i foi has 
nil— ) ti\ Mill htv o( a Ittk undci ii 
rviU null ] in r to the thtDctcmbci 17<)0 
(7) Athii '( ot tMoUion tail he entertained 
in i ( nil Couir • 

( ) A Itid^e tan giant uiitw of judgment 
tlfcj la)) ( of tiiort tliati 90 dajh 
( 1) 1‘oiMts ofln may ht rtftiuil under Sec¬ 
tion JS Att Will of 1%) 

(10) Ol Mofiissil tomt nlitii the ohjettofsbe 
im i*- to obtain a U 11 of intsnt profits 
)) lid tci i wiling (lartj and not to itioyer 
inontj had uud uctued (tin cause of 
acton liaunp niiscnm Caltptn) 

(II) A retnhu suit tmnol he maintiincd to 
cnloKc a d c (t in a Piiiuraaiv sintfoi lent 
c hicli tht he \i tine Coin t has found to be 

*Mtislic<l and thticioie lefu edto CMCuto 
(13)01 Cud Conit III Sint loi (|octment Of 

ftnaht hfw;.i ot h ise l%& 

(I ) Ol Small Cause Cottitfe to tij incidental 
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tjncatiggb of title 


V. 127 
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JoBisaacTioN —(CuntiitHid ) 

(11) No bint 01 a[i]>tal will he fot lofond ol 
prot 11 ils tlf sale in t m t ution of tk ( ren 
iiudto wioug party nndci bictioii 270 
C C P IhO 

See Appeal (11) 

See Knbooimt (1) 

See riamt (g) (3) 

K. 

Kdpooi I ri 

(1) In a suit foi—when the defindant admits 

pai tnl tenancy, the onus is on h m to 
prose non-tenancy ns to the test Jhc 
Colleefoi has jimsdictioii in sut h a ease ll 

(2) Id 11 buit by alandloid loi u~, the .Judge 
c angpt fix the tenu 

(3) In a Kiiit fora—, uotieo notiiecess uy 

Stt J^>iopp(l 

L 

L i KllLllA J Sir JI ( ii»< H/ ( () 

Sie Jitih III cun 1 1 (10) 

Ste Jimsitu tion (>)(() 

Alt lifipsliatii n 
Aft /I’fysinjiOon (1) (’) 

Land '>ee LmbihLtiifnlci,^) 

Lchdlou) See 1 h time u( 

Aft ho tsduiion ^1) 

Att Kubnikut 
Af( Pollah 
Set Staltmittl 

Lease 

(1) Efftof of unlitcu td fiansftr of— 

(2) By rutmedars lilltintuds dtfaulting 

Set J’ltla/i 
See licni (2) 

Limit itu x 

(1) beelioi 2 Act LIIl of 18G0 icftai, to ap- 
jitals aud to muIs , ind is (he suit of (he 
sjiuml apiicllant, wiiuh hid been tlctnel 
in the (\)iiit ot hist iiiRtanec, was duniasttl 
hy (ho lower Ajijieliato Qouit, the sjttmi 
apfielluut was held t iitilled to s n ynal of 
his suit Stcfiou #78 t C I’ lefcis to 
apjJitiitions foi it yii w of )iiil„UHn( but 
tins not on n])[)li( ifions tm kmiuI of suit 
undei 'lettion 2 Att LIll ol 18()0 

(2) Ihe dttision tf a (.olkrtor multi tlu 
Bntwaira laiv IS not an aw tid yyilhm (he 
meaning of ActXJlIot 1848 

(3) No—as tietwecu mc)it,.agor and moUgagee 

(4) Mode of < alt uhiting 
(O) Mode ol tnltulatiiif. —m a paiipci smt 

(6) Tilt peiiod of—for bunging ji suit foi 
lent duo (If tin turn, of the p(t<<sinij ol Att 
X of 18 j 9 how to he rcckotu I 

(7) Ot suit loi value of personal piopcity 

plundoied 

(8) lindei AetXlII of 1848 when applicablt 12S 

(9) 111 suits foi mestto inofits 161 

Ate It^triiuntc (1) 

Lo(3ai. Ibynliit.vaiox 

j>ult to he ttismissed if PlanififT fids to 
npiieiir be foie Ctiuiiuissionei ayipomted 
nndti Section 180 , C C I* No ajijiuil fits 
from surli )U(lgmeiit by dtfaiilt, but iiiph- 
caticn should be made for an onlii to set 
aside the judgment, and if rdusod, an 
topeal wjH lie hora Older ol lefusa) ... i 

Act EHha,itumttti (1) 


11 


12 

17 

(I) 

'll 
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TNDKX, 


M. 

JIPTtlATE. 

l)rilariii(; of invostigiiticm Iiy--under Snetion 
171 of the Code of Crimina' Proeodnre 
ivliere no isarticalar individual has yet 
been iieeuficd ... 71 

SSH PliOPITS. 

\V)iiU is outitlod to bo recovered in a de¬ 
cree for— ... 40 

i>V(’ Junsdirtlon (10) 

iniTloKT, See Ilimioo Law (I’l (2) 

Kl’RBKIir-R TuNinsKs, 

.Section It Kesuliition XXVIII. 1H2S (rc- 
((iiiiin't snci'fS8ioii,s U) be reported to the 
Gdleetor within fi nioiitiis) refers only to 
tlie seeii'ity of the revenue, and not to 
private interests ... 34 

.See Euhancrmenl (4) 

.V''e Ri’iil (S) 

M’v II M> ANi> itKCiiivKD (Slur Fou). See Juris- 
(IniiDn ^10) 
iiTG.\(;n. 

1) A de|iosit made in Court during foreelo- 
Mirc t>y uiort.f'iipir with iv prayer that it bo 
kept pending: ciupiiry as to the uuiount 
due, is not a Ictfal tender ... 14 

i) In a suit by a mortgnuor against u mnrt- 
gatree to rceovor ))os.«essiori of property 

inortp:a}iod under a. Zui-i-jie'-heee lease, 

thr. only ipie'-tion at issue was held to be, 
w'hothe-r all the dehu had been paid, or 
whether the IMaint.ill eoiild re-i'oter. The 
<‘orreetnes.s >f tlie account jniuht he ques¬ 
tioned hy the- Defemlnut in anv future suit 33 
t) So ioii!' as the, iwlation of nioi t<;a,fior aud 
niorluagci; exists Imtween the parties to a 
suit, tin, law of limitation will not apply ta 
the ease _ ... 37 

vl)\Vlieii the original transaetion is a nsu- 
frni tnarv —, t-he ni<irt}iatto<'. i.s entitled to 
not hin" beyond the iv-paynient of his prin- 
eijial and intorast Iroin the n.sufnu’t, of the^ 
l>roprrf,y. Tlie Court will not .allow nddi- 
ti.iiial advanfaffes to he ohlained, through 
the iiC' C-ssitv of a ilcbtor, by the eoiner- 
sioii of a—into a transae-tion of a ditfercnt 
nature. Oiicea—. always a—, i.s a prin¬ 
ciple not to lie departed from. Con.seqncnt- 
Iv an c.statc mort"U"ed is always redeem¬ 
able 79 

(.H) Limita-tion in suits for— ... IM 

Mo rums,. See (irand — 

See Step — 

N. 

Nattors' Estates. 

Snee-essioti to ... lOG 

** Mode of cotiRtrning deeds of gift by Ra¬ 
nee Bliowunce ... lliJ 

XRviir.w. See (irand — 

XoricR. See Enharn'emeKl (J) (J) (9) 

See Knbooleut (3) 

Sec iient (6) 

O. 

OOCIII'ASCV. 

(J) The nresmnption of—niuler Section t Act 
X of 18.99, cannot rreate a riulit nKainst 
an Anetion-imreliagernnder Act I of 1845 91 

(2) A ryot having a nieiv right of—has not 
sueli an irirere.st in the la d as gives him 
a right to ii shtfc of the luut. lie has 


OcctjPAsfCT.—(ChflfiViMCf/.) 

Eiraply a r^ht to occupy the lend in pre¬ 
ference to any other tenant so long ns ho 
pavs a fair and equitable rent ... 131 

(3) Condition and rights of ryots ... l td 

See Enhiancement (2) (3) (11) (12) 

See Trespasser (\) 

Onus FROBANDI. 

(1) In a suit for possesiion of land attached 

under Section .3 Act IV of 1840 .. 7 

(2) In n suit for possession under tho allega¬ 
tion that the property in dispute 'iviia un¬ 
der tho manageiront o^ the Defendant, 
who denied niaiiageincnt and set up .n 
title by purchase ami proved a posajssioii 

ior more than thiity years ... 8 

(3) Where a pariy sues for a moiefv of cer¬ 
tain proi»erty on the ground tliiit it is 
joint property, he is bound to prove that 

the propertv is joint ... .57 

(4) III .1 suit by a wife against her luishimd in 
which the defence is hand fide sale and 
payment of consideration ni'niev, the— 
i.s on the Defendant. The mere endorse¬ 
ment of Goveniinont Securities (which, * 
in the ersc of sh'angers or third parties,, 
would til row the—on the person alleging 
fraud) did not apply ivlien the relation 

was that of husband a,nd wife ... fiO 

(;>) In a suit to resume a lakhcraj tenure under 
Section 28 Act X of 1839 ... 8' 

(6) In suit, to resume a lakheraj tenure under 

Regulation II. 1819 ... 9 

(7) In suit for enhancement whore lakheraj 

is pleaded ... 115 

(8) In suit by Lakheriijilar ejected by Zemindar 174 
OnnKu. 

(1) Review of—in execution of a decree ... (>(» 

(2) A Sijeciiil Appeal will lie from a decision 

passed in ap])eal from an—relating to the 
ei-cculiou of a decree 33 

I’. 

Partition. See Limitation (2) 

Paiii-mr Suits. 

Mode of calculating liaitati-m in—. Stamp 

Dutic.s to be levied from applicant ... fi'l 
Peu.i (IKY See Hipli i burl (I) 

Purmanent SElTLEMiiNT. See Oreupauri/. 

See Enfianceiuenl. (2) 

(3) (-I) 

PtAINT. 

(1) When omission in — is not IVaiid ... 23 

(2) If — asks for relief wliidi (Jonrl can 
affoi;^, and .also socks to o]icn up mutters 
ndjudieatcd upon in another suit, Court 
should entertain the suit. anil adjuiiieatc 
upon matters not adjudicated ution ... 42 

(3) Where a Court ha.s not jurisdiction, the — 
should be returned for presciitniion to the 
p oper Court, and an a|)peal from such 
an or-ler is not an apjojal coiitemplatod 

by Section 348, C. C. P, .... 83 

(4) Not to be construed literally, lint according 

to the meaning of tho Plaiutitl' ... 1,59 

See Vcnficatinn. 

PoSvSESSION. 

A person rot in—cannot, without proof of 
title, turn another out of—. Mere prt • 
duction of a conveyance will not avail ... go 
See Ejeeimcnt (2) , 

'jci- Inhcritanre (1) 

<ee Onus piobandt (0(2; 


I 



INDEX. 


iriAn. 

jofedaj nnrtcr (D uinmwit iif ll«t er- 
1 niVcl to a —Innn tin Ztjmndar te 
’ Jff an ao(i«ion 1»} alu\)oa te i 
tlj< rent of whjtli is pajaWe w 
mont .. 22 

ficf rnhancrmeid (2) 

Stt Ksiopppl 
See Rent {.A) 

rsT'EMriJON 

Amorir Hindoo'm \Vcsf< jii Ituli t ... 113 

Pna^tMiiJON. 

Sec Fnhanetmnf (2) d) ft*) 

See HmJoo Lmt (!)(-’) 

See Ot t uptDK tf 
Set. liuptltahoH 

pinoUsiRS Ste 4mli< it Punhatiri, 

Sit Putiut d) 

VvT\m 

(1) Iaas<.s'n PuttiMdai litananls dtfiulf- 

iiiir 10 

(2) A <leruiltcr cnmiot under HeKulanon VllI 

‘ 181'), put (hast 1 «- sold on a( I omit of liH 

dftaulfc to jmy the — rent either in las 
cnrunatneoi ai thiitol in> oUiu ]ict.ou 02 

II 

Kroi iPT. See Rfertment (.1) 

'fEi'KHCKS See Htj/h Court (3) 
sirvD See Jut tadit iton ( 14) 

4 OI81SA110N 

By the <yolU*ctor in I”')'* as lokhcnii inbrl ^ 
presumption of likheriij hating tommuu-''*' 
ed befoie 1790 . '^>5 

Efnt 

(1) III suit liir—tthore thud party infertenet., 

the question of receipt and eiijojnitut ol— 
ht the niltntnoi should alone tw enquiied 
mto 14 

(2) I’litnients of —madt to siqitnor piopriKoi 

without notne ol mtermidiate lease 30 

(d)'JlH ncceptmnt oJ—for 40 jtais ratifus 
Nlokuiuiw Pottali fflanted prior loHegn- 
lilt ion V 1812 Oznission tot ay —may lie 

good ground io. a suit for anuas oi ioi 
ijiWmtnt, blit not for eantelmuil uf a 
I'offah not othei Win impugned !4 

V )<in«‘tion (oi (husion in Hint by ryot to 
iiMi'e lununai^ luaid for— .. )h 

Definition of — . 48 

i>! A Hint foi am ns o( at a certain late de¬ 
em d in afiemci smt, may Ik mamtaintd 
n itliout iiotK e nndei Ikpilntion "V* 1812, 
the (k ICC Itself lieiiig lield to be sulBctont 
notice ... 93 

(1) Difleiont nilci. of—{ mnot be fixed for 
rjoU exiaiiding tJitu onii capital and 
nots bmiowing U — tSl 

(8) Kiitt of—which i landlord is entitled to 
demand, how to he fixi d ... t* 

C*) 1 In a Mut h> a landlord lot—tto Judge 
o^nnot h% iWe teiiu t6. 

'•Vc hjei intent (I') 

Sie / iiifiant'ments (2) 

Si( Fnhltnl twill 
Sn Inti/iyl (1) (2) ( i) 

Sti JutiM/iitipn (4) til) 

3 i Potfiili 
St I StJ, (4) ’ 

St I Sitit (\) 


<ir 


Earonr. 

(J) Object of—on sneiessions to Moknireractc- 
nnrtH to Collutoi nitdu Si ebon 11 liegu- 
lationWVIH is is m 

(2) Ot Amceti m what msoa ■valuable, and in 
ufhat not 
BbsuMPtwir. 

(1) A suit for—of a lakhcif) temiic under 

Section 28 Act X ol iRid will not he 
upon the pound that the teiinu is ininhd, 
but ineieiy u|w)n the gionnd that the 
lakhciuj Una granted aflii Isf JbiunlMi 
1790 , and fVie »«/tv ptofmndt in Siitli 
case i« on the plaintiff . . SI 

(2) In a suit for- of likheint, fhi on is of >iov 
ing i\isfeme of (hu akbuaj befou 17 >0 tn 

on the dihndniit ... ') 

Ste Attarhnnnt 
Sti Jvri\dution (3) (f) 

Krs JxjOKAi V 

Suit for tiilifii it( of sale hltoi disiiii il of 

suit foi (Oiifii'lalioii of ''lilt, 28 

RIMl)M)l^^ Sti Ap] III’d) 

HiSLMr Set Inttitst (2) 

ID A1 r sioM IS 

Round to t\] lam dflu} in i iifou mg his ii}.hts lOfe 
Rev II w 

(1) A .Iiidae Ini'- jiowei vnhr Ail ^ IH of 
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